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An Affectionate Tribute to Newton D. Baker 


At the dinner meeting of the American Judicature Society in 
Washington on May 11, Judge Frank E. Atwood, presiding, spoke as 


follows concerning the character and personality of Newton D. Baker, 
whom he succeeded in the office of president. 


The past year has brought joy and sorrow in full measure to the So- 
ciety. Aided by Mr. Root’s bequest and the Carnegie Foundation’s gift, 
its field of influence has been extended with confidence. By cooperative 
action, made effective last October, the Journal is now being furnished for 
twelve months, with no additional charge, to all members of the American 
Bar Association. This avenue of circulation insures its usefulness and is 
of great significance to the cause of judicial administration. Scarcely had 
we realized the importance of these achievements when the sad news was 
borne to us that President Baker had passed away. 

For nearly eight years he had been thus identified with us. No doubt 
during this time the mere prestige of his name would have been sufficient 
guaranty of the Society’s character and distinction, but his interest was in 
fact neither casual nor perfunctory. Mr. Harley tells me that his grasp 
of its aims and possibilities was immediate, profound and realistic. So, in 
order to understand the purposes and methods of the Society, one must 
know something of Newton D. Baker. 

My personal acquaintance with him was slight and intermittent, such 
as multitudes were permitted to share, but to me it has been vital and per- 
vasive through the years. Many who never saw him have been similarly 
impressed. Recently I have sought to discover the secret of this influence 
in his public utterances and achievements, but have only dimly discerned 
a shining personality that transcends all that he ever said or did. Of one 
thing, however, we may be sure. Throughout the brilliant fabric of his 
career runs a rare thread of consistent purpose, that of public service. Per- 
haps that is why people instinctively trusted him. He never oversold him- 
self, he never let them down, and the light of his leadership never failed. 

We need not call the roll of his achievements. Varied and remarkable 
as they were, this and succeeding generations will chiefly think of one— 
the successful conduct of America’s participation in the World War. Seem- 
ingly for that stupendous task he was born, but when it was done he was 
neither spent nor weary in well-doing. How he welcomed return to private 
life and the companionship of his family may be gathered from his whim- 
sical observation that “The earth is a large, round, joyous place with peaks 
near home and certain dreary, flat surfaces in and about public offices,” and 
this tender family reference on his return to Cleveland: “A roof to keep 
out the rain, a few more windows to lock at night, and an additional dozen 
frail porcelain gods and goddesses which my romping babies may break.” 
But problems of peace were at hand, and the matchless powers that served 
us so well in war were turned to their solution in the arduous forum of 
public opinion. 

Notwithstanding his great administrative achievements, one must turn 
to his public utterances for an appreciation of the mind and soul of the man. 
They will not be found in autobiographies or in volumes of dicta such as 
the great of earth sometimes proudly bequeath. They are scattered in pro- 
digious number through newspapers, magazines and periodicals of all kinds. 
I am informed that he never delivered more than four or five speeches which 
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were prepared in advance. With these exceptions they were extemporaneous 
and were preserved only when reported by the sponsor. Perhaps it was better 
so. Even these transcriptions were almost invariably perfect in thought and 
diction. He had no pride of authorship and no time for the superfluous. He 
thought accurately and magnificently and wrought unceasingly on the anvil 
of reality. If there was scintillation, it was an incident and not the purpose 
of his occupation. His industry and versatility were such that he found time 
to address members of his college fraternity, learned societies, professional 
and business men, labor organizations, civic groups and citizens everywhere, 
to their interest and edification, and frequently with prophetic vision of social 
relations. For instance, in speaking before the Cleveland Bar Association 
more than fifteen years ago, he announced, what has as yet been ineffectually 
applied, that in all efforts to solve controversial questions of labor relations: 

“It must be recognized first, that there are three parties to every labor 
controversy—the employer, the employee and the public. Second, it must 
be recognized that this public interest cannot be left to be injured or de- 
stroyed by prolonged conflict between the other two parties or disregarded 
by both when they combine against it.” 

I shall attempt no eulogy. Nothing would be quite so useless or have 
pleased him less. This evening is reminiscent of the hour, just four years 
ago, when he spoke from this platform to a nation-wide radio audience on 
the ideals and aims of the American Judicature Society. If he were here 
tonight, I am persuaded he would speak to us in the same vein. He would 
eloquently plead for better selection of judges, unified court system, proce- 
dural reform, integration of the bar, elevation of bar standards, and the im- 
provement of disciplinary measures. Again we can almost hear him say: 

“Here is a great profession with ancient, noble traditions, with a body 
of law to administer which is in large part the fruit of the thinking of great 
judges, enlightened by great legal debates by lawyers, a profession to which 
it has always been an honorable estate to belong.” 

A few days ago it was my privilege to be amid the scenes of his youth, 
and I shall always associate his memory with the lofty but friendly mountain 
peaks that pierce the blue in that atmosphere of purity, peace and serenity. 
Courage, vision, wisdom and strength are found in such places. Mr. Baker’s 
life was a rare exemplification of these virtues. He has led us into a better 
way of living. After all, members of the bar are more idealistic than they 
seem, and many are willing to do whatever is necessary over and above the 
day’s work to capture an ideal. From such our membership is recruited. 





Every state bar association should have a committee whose 
business is to see to it that the press of its state is kept fully in- 
formed of associational activities.—Julius Henry Cohen. 





There is as much reason and opportunity to improve law as 
there is to improve machinery. Instead of waiting until an impa- 
tient public came forward with lay commissions and boards, it 
seems an alert bar might have suggested reforms to hold legal 
business within the judicial system.—E. Smythe Gambrell. 
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Annual Meeting of the Judicature Society, Held May 11. 


A luncheon meeting of the Judicature Society will 
be held in Cleveland on July 27. Members then at- 
tending the American Bar Association convention are 


invited to be present. 


The Judicature Society’s annual meeting in 
Washington on May 11 was attended by a larger 
number of members than ever before. The im- 
portant matter of electing 100 directors was 
made easy by the balloting done by members 
in advance. Ninety-four directors were elected 
by members and six additional ones by nomina- 
tion of a committee. Directors are apportioned 
according to the number of members, the states 
being in four classes, and entitled to one, two, 
three or four directors, making a total so elected 
of ninety-four. 

At the directors’ meeting officers were elected 
as follows: president, Arthur T. Vanderbilt; 
first, second and third vice-presidents, Hon. Frank 
E. Atwood, Hon. William Denman and Mr. Burt 
J. Thompson. Officers’ and directors’ names will 
be found on page two. 

The addresses at the dinner session were by 
Judge Atwood, who presided, Mr. Vanderbilt, 
Justice John J. Parker and Justice William Den- 
man. Judge Atwood’s eulogy of former Presi- 
dent Newton D. Baker is published in this num- 
ber, and President Vanderbilt’s address follows. 
Justice Parker, as chairman of the American 
Bar Association section on judicial ad- 


Campaign to Modernize 


ministration, explained the work recently com- 
pleted by the section’s seven committees. The 
reports of five of these committees, very much 
condensed, appear in this number. Justice Den- 
man spoke about the needs of the federal judi- 
ciary as to sufficient judges and inherent control 
over the business, or purely administrative func- 
tion. A more thorough treatment of this im- 
portant subject by Justice Denman was pub- 
lished in this Journal for December, 1937. 

The secretary’s report to members was notable 
for two facts: the generous aid given to the 
Society by the Carnegie Corporation and the 
plan of cooperation with the American Bar As- 
sociation whereby this Journal is sent for one 
year to all American Bar Association members. 
The Society was enabled to qualify for the Car- 
negie Corporation aid by virtue of a bequest of 
$1,000 made in the will of Mr. Efihu Root; and 
by the aid so given to qualify for paying the 
larger part of the cost of increasing its Jour- 
nal’s circulation to about 31,000 copies. 

The secretary also reported an addition to the 
Society’s membership of 350, making a present 
total of about 1,700. 


Judicial Administration 


By PresiIpENT ARTHUR T. VANDERBILT 


Mr. Chairman, Ladies and Gentlemen: It was 
my rare privilege to serve on the Board of Gov- 
ernors of the American Bar Association for two 
years with Mr. Baker. There were two occasions 
during that time that I shall not easily forget. 
One was the dinner to the House of Delegates 
at Columbus, where I had the pleasure of sitting 
beside him and of watching the great man’s mind 
play over a wider field of interests than that 
of any other man I have ever known and with a 
spirit of disinterestedness rarely equalled in these 
hectic days. The other occasion was the meeting 
of the Board of Governors soon after the an- 
nouncement from the White House a year ago 
last February concerning the Supreme Court. I 
had recently been nominated for the presidency 
of the American Bar Association and Mr. Baker 
inquired as to my plans. I told him that I hoped 


to bring home to the bar of the country my 
conviction that it was the outmoded judicial 
procedure and the unbusinesslike delays rather 
than any defects in substantive law that were 
undermining the courts in the opinion of the 
public. Mr. Baker said to me, “Vanderbilt, if 
you will stick to that and nothing else, you have 
a real opportunity to make a genuine contribu- 
tion to the profession and to the public.” 

In my travels around the country—I have 
covered over 55,000 miles since October first— 
there has never been an occasion when I have 
failed to try to drive home the one fact that 
seems to me to be fundamental with respect to 
our courts, that our people are relatively satisfied 
with the substantive law, but not so with respect 
to our judicial machinery and our court methods. 
Simple as it would be to improve our procedure 
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if the entire bench and bar turned attention to 
it, that is the very point at which we have sig- 
nally failed. 

The most important agency of judicial reform 
in America has been this Society, which, under 
the direction of men like Chief Justice Hughes 
and Mr. Baker, has served to keep alive the 
ideals of judicial administration during the many 
years when few were interested and fewer still 
were active. 

Next, inevitably comes the National Confer- 
ence of Judicial Councils, made up of representa- 
tives of the judicial councils of the several states, 
most of which were at one time well financed 
out of public funds, but many of which are now 
working on limited budgets and in some instances 
without any state appropriations whatsoever. In 
spite of financial difficulties, the National Confer- 
ence of Judicial Councils has struggled on. It 
is my pleasure to announce that the Carnegie 
Corporation of New York has just given us an 
appropriation of $12,500 for one year and I have 
the check upstairs in my room now ready to 
turn over to the treasurer. We have been trying 
to get this support for a considerable time, and 
the fact that we have it today is due in large 
measure to the efforts of Judge Finch, who has 
pleaded our cause in season and, I fear, out of 
season. The second announcement that I have 
the honor to make is that the foremost figure 
in the United States in the field of jurisprudence 
has agreed to become the Director of the 
National Conference of Judicial Councils. I 
refer, of course, to Roscoe Pound, formerly dean 
of Harvard Law School, who will give one-half 
of his time to the work of the National Confer- 
ence beginning next fall. 

The third agency of importance in this field is 
that which has just been reported upon by my 
good friend Judge Parker. Formerly it was 
called the Judicial Section of the American Bar 
Association, but at Kansas City last September 
it was rechristened as the Section of Judicial 
Administration. Judge Parker has put his per- 
suasive and dynamic personality back of the 


work of the section, has rounded up the greatest. 


men in the, field of judicial reform and has put 
them all to work in the branches in which they 
are the outstanding specialists. These specialists 
have disappointed the pessimists, for they pro- 
duced ther preliminary reports on the day on 
which they agreed that they would be ready. 
This was followed by a two-day conference, at 
which these preliminary reports were scrutinized 
most carefully by the council of the section and 
the committee chairmen. The reports were then 
sent back to the committees for revision. In 


April another two-day session was held, at which 
the reports were put in final shape. In all of 
this work the general committees have had the 
aid of men from every state in the Union. These 
reports will be the chief thing which we have 
to offer the country at the annual meeting of 
the American Bar Association at Cleveland this 
summer. If they are adopted there, we will 
then have standards of judicial procedure com- 
parable to our standards of professional ethics 
and our standards of legal education. I do not 
think I am too optimistic when I say that the 
work of these committees will be regarded for 
many years as one of the great and lasting con- 
tributions of the American Bar Association to 
the profession and to the public. 

The fourth agency of judicial reform is the 
law schools. Without complaining unduly, I 
think it must be conceded that their work in 
the past has been all too limited. If the oncom- 
ing generation of lawyers are to do their part 
in putting the courts and the profession in line 
with the needs of the time, the work of educa- 
tion must start in the law schools. 

There is a fifth element which must be in- 
cluded in the work of judicial reform if we are 
to attain success, and right here is where I 
believe the American Judicature Society has a 
rare opportunity to extend its sphere of activity. 
The experience of England has demonstrated that 
genuine progress can be achieved only with the 
aid of influential laymen. I am hopeful that we 
may be able to bring about some arrangement 
by which prominent laymen, particularly educa- 
tors and newspaper men, may find a place in 
the American Judicature Society. They cannot 
belong to bar associations or, in most states, 
to judicial councils, but they should be welcomed 
here. They must be made to realize the tremen- 
dous significance which their interest in this field 
will have both with the profession and with the 
public. 

Excepting the laymen, whose aid is yet to be 
sought, these agencies are cooperating now with- 
out friction or dissent. I have never before met 
a group of men so competent, so interested in 
their cause, and so free from self-seeking as the 
group of men who are working in this field. 
I believe if we can properly consolidate our 
efforts that the time has come when the push 
and impetus of these related groups will inevi- 
tably have its effect on our slow-moving judicial 
organization. To that end, we urge your con- 
tinued cooperation with the American Judicature 
Society, as it endeavors to enlarge its member- 
ship and strengthen its forces for the common 
good. 

















Notable Reports on Modes of Trial 


Recent Product of Five Committees of American Bar Association 
Section on Judicial Administration in Abridged Form 


The American Bar Association will shortly send 
to all its members the full text of seven com- 
mittee reports made on behalf of the section on 
judicial administration. The reports pretty well 
cover the matters of practice and procedure in 
civil cases. They convey a great deal of needed 
information for a large segment of the profes- 
sion now interested in improvements in this es- 
sential function of bench and bar. For about 
seven months the section chairman, Justice John 
J. Parker, has been driving these studies and 
reports to a conclusion. 

Each committee has five members, and each 
is supplemented by specially selected practition- 
ers as advisors resident in every state. No such 
machinery for determining appropriate policies 
and modes of practice has ever before been 
mustered. 

Twice the committee chairmen have met in 
New York City to confer mutually and with 
specialists in these several fields. The reports 
have been submitted, studied, criticized, rewrit- 
ten and again subjected to criticism and correc- 
tion. The reports will of course speak for them- 
selves, but something should be said concerning 
the extent and intensity of the work. 

And some explanation is due for space here 
accorded to condensed versions of the reports. 
This Journal could not ignore such significant 
matter, nor could it serve as an official medium 
in enabling the American Bar Association to 


supply members with advance committee reports. 
There would be little value in duplicating the 
official publication. So the choice was made of 
rather brutally condensing five of the reports 
for publication in this issue. This enables the 
Journal to preserve some record for its files. 
It should also serve readers who wish to get 
an idea as to the nature of the five reports in 
an average of one-tenth their full length. 

The omission of two requires explanation. 
Colonel Wigmore’s report on evidence applicable 
to trials makes about 30,000 words; it embraces 
thirty recommendations; to publish only these 
recommendations would be a confession of fail- 
ure, and to supplement them with argument and 
opinion would involve printing the entire text. 
Chairman Ralph M. Hoyt’s report on admin- 
istrative tribunals and agencies is another which 
forbids mutilation, which is described as “a re- 
port of progress in the early stages of a study 
that may run for some time into the future,” 
and which is dependent on profuse data gath- 
ered in all states. 

Readers who glance at the following brief 
versions will be likely to turn to the completed re- 
ports in the fields which most interest them. The 
arrangement here is based upon the order of the 
procedures as they occur in litigation. Finally, 
it is hoped that the authors of the five reports 
will accept the foregoing explanation with equa- 
nimity. 


Pretrial Procedure 


The field occupied by this committee includes 
all accustomed pretrial procedure under the titles 
of motion for summary judgment, discovery, in- 
spection of documents and notice to admit facts, 
together with the comparatively new procedure 
which involves a hearing in advance of the day 
of trial to permit an analysis of the case for the 
purpose of defining the issue and eliminating 
matters which may not be pertinent or may be 
stipulated. 

The committee report is especially complete 
and informative and should be studied by all 
judges and lawyers not already familiar with 
the subject. 

The committee consists of Edward S. Green- 


baum, New York; Judge Augustus N. Hand, New 
York; George R. Larwill, California; Judge Van 
Buren Perry and Alvin Waggoner, South Dakota; 
and Judge Joseph A. Moynihan, Michigan, 
chairman. 

The history of what really should be called 
“preview,” to distinguish this procedure or hear- 
ing from older pretrial expedients, is brief. The 
development of this practice may be considered 
a long deferred acceptance of the dictum set 
forth by Professor Albert Kocourek in an article 
in this Journal entitled Speedy Justice in Ancient 
Rome (vol. 5, p. 101) as follows: 


“The system of common law pleading is one of 
the by-products of the Middle Ages when formal 
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knowledge was thought to be not only a science, 
but even the queen of sciences. It is one of the 
cruelest illusions which has ever been fathered on 
erring human nature that by a logical system of 
paper pleadings, controlled entirely by the parties, 
two adversaries could be brought against their will 
to state the exact scope of their legal differences.” 


Wherever courts seek to meet reasonable de- 
mands for efficiency in trials this simple procedure 
points the way. It does involve judicial leader- 
ship and responsibility and the effects are a 
saving alike of time and money for the courts 
and litigants. At the same time it requires of 
practitioners who are accustomed to utilize 
every known means for annoying opponents that 
they mend their ways; and to them it holds out 
assurance of saving time and of rendering to 
their clients a more acceptable service. It tends 
strongly to civilize litigation by making its proc- 
esses more certain of desired results and of rec- 
ommending it to those for whom courts and pro- 
cedure exist. 

It is not strange that where judges conceive 
it a discharge of duty to merely “sit and watch 
justice float by,” practitioners should avail them- 
selves of every factor which may prejudice the 
interests of their opponents. But here again there 
has existed until this time one of the inexplicable 
twists of the human mind in the inability of 
lawyers and judges to fully merge equity prin- 
ciples with those involved in actions at law. 

This brings us to the origin of preview in the 
Detroit circuit court a few years ago. Its in- 
ception was in the handling of the chancery 
docket, where it proved so eminently economical 
and successful that application to the law dockets 
was inevitable. From the start it proved able 
to perfect pleadings in support of the definite 
issue so essential to jury trial, something which 
pleadings, whether formal or amendable up to 
the hour of trial, had never satisfactorily done. 

The informal analysis of the case enables the 
court to settle pleadings finally and so determine 
the issue, which is noted on a sheet which may 
include stipulation as to facts, and which controls 
the trial judge. Incidentally, it gives oppor- 
tunity for lawyers to gauge their opponents’ cases 
and to settle if settlement offers the best solu- 
tion. Aside from the full text of this committee 
report there is considerable literature on the 
subject, recently collected in a single pamphlet, 
which tells of the experience in Detroit, Boston, 
Los Angeles and in England, where, under the 
name of “new procedure,” the preview came into 
use in 1933, the year that saw its emergence in 
the law lists in Detroit. 

A very valuable factor is the stabilizing of trial 
dockets and saving of time and of witnesses at 


trial. The Detroit judges were keenly interested 
in saving time at trial. 

The report by Chairman Moynihan, of the De- 
troit circuit bench, goes into these matters fully, 
and also emphasizes the importance of rule 16 
of the new federal code, under which the pre- 
view may be had in the discretion of the trial 
judge. Chairman William D. Mitchell of the 
supreme court advisory rules committee, address- 
ing the judicial section of the American Bar Asso- 
ciation last September, suggested that judges 
who do not wish to devote time to the preview 
of cases should be assisted by masters, who also 
could perform many other functions and so make 
it unnecessary to add to the federal system as 
many trial judges as now seems to be needed, 
and at a very great saving. 

Doubtless there could be a great saving by 
employing masters as proposed but since pretrial 
hearings save time for the court, it is obvious 
that judges could not reasonably avoid them 
on the ground of saving time. The more time 
spent in pretrial hearings means inevitably less 
time spent in trials. 

The committee recommends establishment of 
this practice in all metropolitan courts. But 
while the report was being prepared the judges 
and lawyers of Dallas agreed to give the method 
a sufficient trial. And, if Dallas be considered 
a metropolitan jurisdiction, there is clear proof 
that the plan works equally well in a one-judge 
court. The report, in fact, sets out the suc- 
cess in Essex County, Mass., in a one-judge court. 
The report does not recommend the time most 
appropriate, whether soon after joinder of issue, 
or a short time before the calendar setting. ‘There 
would be advantages in either case, and eventu- 
ally the two times should be coincident. 

The report also disagrees with Chairman 
Mitchell in respect to the use of masters. It 
all depends, naturally, on the quality of the mas- 
ters and the dependence of judges upon their 
findings. In England the practice was superim- 
posed upon masters’ services in preparing cases 
for trial, and apparently to break down conven- 
tional practices. A great difference was made 
also, in requiring counsel to appear before the 
judge on preview, instead of solicitors’ clerks, as 
in masters’ hearings. The report says finally that 
there is no compulsion on attorneys to disclose 
anything regarding proof which they wish to re- 
serve for trial. 

As for the older pretrial steps the report is suf- 
ficient. The New York summary judgment stat- 
ute is reproduced, as the best in the country, 
together with the English rule, held to be even 
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better. While preview accomplishes much for 
discovery, the committee recommends improve- 
ments set out in Ragland’s “Discovery Before 


9 


Trial” (1932). Inspection of documents and 
notice to admit facts are also discussed and rec- 
ommended for greater use. 


Jury Trial and Jury Selection 


The committee consists of Fletcher Bowron, 
C. J., Los Angeles; O. K. Cushing, San Fran- 
cisco; Henry T. Lummus, J., Boston; A. Carson 
Simpson, Philadelphia; and Judge John P. Demp- 
sey, Cleveland, chairman. 

The report is directed toward improvement 
in the mode of selecting jurors and in the man- 
ner of conducting jury trial, in recognition of 
much criticism and obvious economic waste. The 
inherent weakness of jury trial in involved cases 
cannot be directly met without constitutional 
amendment, but reference is had to Ex Parte 
Peterson, 253 U. S. 300, wherein is set forth a 
desirable alternate method. The theory is that 
cases which are complicated by including several 
causes of action should be dealt with by auditors 
and referees, whose reports are to be prima facie 
evidence as to facts reported. The auditor who 
has examined books and papers and made com- 
putations can express his opinion, leaving the 
parties free to introduce testimony of witnesses, 
and the court reserves power to reject the 
auditor’s report. 

The economic loss of maintaining jurors in 
idleness may be reduced by requiring written 
demands for jury trial within a reasonable time 
after joining issue, as a form of voluntary waiver. 
No comment is made as to the imposition of a 
fee, which in California amounts to the total fees 
paid jurors each day, and does not appear to 
restrict jury trial. The reasonableness of this 
requirement is based on the fact that the court 
stands ready to afford trial without a jury 
and without a fee. 

In some jurisdictions, the report says, parties 
are required to demand twelve jurors or be pre- 
pared to try to a jury of six, eight, or some 
other lesser number. In one state, Utah, eight 
constitute a regular jury, and in Virginia there 
is a solution of the expense problem by the 
use of very small juries by consent, and with 
no fee as an inducement. 

It is recommended that a scheme of selection 
be adopted, which is later explained. in order to 
get the best material for jury service; that the 
juror’s function be explained orally or by a 
pamphlet of instruction, at the beginning of the 
term; that idle jurors be given a comfortable 


place for waiting; that the jury should be im- 
paneled by the judge, subject to the right of 
counsel to supplement the judge’s queries within 
reasonable limitations; and lastly, that the judge 
instruct the jury orally and in language as free 
as possible from technical terms [and metaphys- 
ical distinctions]. 


The Key-Number System 


As to selection, the key-number system as 
used in Cleveland, Detroit and Los Angeles is 
rightly commended. The idea is to get jurors 
of various occupations and experiences, but to 
get only the better specimens of all types. This 
is done by first calling every twenty-fifth name 
on the voters’ registration lists in the various 
precincts, or some lower or higher key-number, 
as needed. The intention is to insure primary 
selection of all types and ages and in such num- 
ber that two-thirds, more or less, may be excused 
after a sufficient personal examination. 

It will be observed that finally all depends 
on the examination, and this on the type of com- 
missioner employed. In Cleveland the court, 
pursuant to the statute, appoints two commis- 
sioners, who serve subject to the will of the court 
and on salary which the judges fix. The process 
of selection in a large center is continual through- 
out the year. Jurors are summoned by mail and 
first required to fill out a questionnaire; this 
speedily elminates those of inferior education 
or stunted intelligence; the remainder are then 
individually examined and defects not disclosed 
by a questionnaire permit of further elimination. 

It means that the court must supervise the 
commissioners, who must be men capable of exer- 
cising wide discretion, and the judges must faith- 
fully abstain from listening to jurors who seek 
escape from service. As to this, the plan as used 
enables jurors to choose the term which will be 
to them most convenient. 

In the three cities named the system is well 
administered and appears to meet the needs per- 
fectly. In Cincinnati, under the same law that 
is applied in Cleveland, the technic is inferior, 
and there has been much complaint. The key- 
number there is fifty, and apparently there is 
no proper weeding out of those who should be 
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considered ineligible on a responsible basis. In- 
stead, the weeding out is done by judges who 
interfere with the system by excusing those who 
appeal to them. Women enjoy jury service; busi- 
ness men deplore it; the result has been a pre- 
dominance of femininity on juries. 

Instead of reaching for the correct solution, 
as in Cleveland, the bar of Cincinnati has bick- 
ered over the matter, and a strong element urges 
a return to selection by officials who will wander 
freely throughout the territory and set down for 
service the names of those who are privately 
recommended, which, of course, is the most irre- 
sponsible known method, and still leaves to the 
judges a constant importuning by those who seek 
to escape a citizen’s duty. 

We find in this report no argument concerning 
majority verdicts, such as those rendered in Ohio 
and several other states. For a hundred years, 
more or less, the highest authorities in the pro- 
fession have emphatically stated that unanimous 
verdicts conflict with human nature and all we 


know of juror psychology. They increase the 
gambling element in litigation; they often yield 
compromise verdicts unsatisfactory to the judge 
and both parties. In some states the remedy has 
been applied, and never has there been a move- 
ment to return to the unanimous verdict. The 
powers of a judge in an English court largely 
prevent the evils inherent in unanimous verdicts, 
but do not make them logical. 

Comment is made upon special requests to 
charge, and before argument, which opens a way 
to appeals on technical points, end the report 
says that such instructions are not favored by 
jurors. 


Recommended, that in each state committees 
of the bar be appointed to study the best meth- 
ods of correcting existing abuses, and to follow 
this with active campaigns for improvement. 

The report is supplemented with extensive and 
important data concerning methods employed in 
Cleveland, Detroit and Los Angeles. 


Report of Committee on Trial Practice 


This committee’s scope extends from the open- 
ing of trial to final judgment or decree. 

The committee consists of Kenneth Dayton, 
New York; Fred C. Gause, Indiana; Joseph C. 
Hostetler, Ohio; Charles McHenry Howard, 
Maryland; George W. McClintic, West Virginia; 
Professor Edmund M. Morgan, Harvard Law 
School, and Judge W. Calvin Chesnut, Maryland, 
chairman. 

The committee’s intention has been to make 
recommendations which will promote efficiency 
in judicial administration and be susceptible of 
adoption in all states. The committee has ex- 
pressed its approval of the new federal rules, 
and in several matters follows them explicitly. 


1. Function and Authority of Trial Judge 


In a majority of the states the trial judge’s 
power has been greatly restricted, and especially 
with respect to instructing the jury orally or to 
analyze, summarize or comment upon the evi- 
dence. “It is believed that criticism ... is much 
more prevalent in those jurisdictions where the 
authority and function of the trial judge are 
most restricted. . . The only experienced lawyer 
in the trial who is personally disinterested in 
the outcome of the case is the judge. . . He is 
the only participant in jury trial who is qualified 
by knowledge, experience and lack of interest 
to instruct the jury as to the law and to advise 
them, based on his experience, as to the probative 


force and the relative significance of the parts 
of the testimony as bearing on the particular 
issues made by the pleadings and submitted to 
the jury for its decision.” 

This is absurd in view of the fact that in equity, 
admiralty, bankruptcy and other classes of cases 
he is the sole judge both of the law and the 
facts; that he can set aside the verdict by grant- 
ing a new trial if he finds the verdict to be 
opposed to the evidence. 

This illogical status derives from American 
experience under judges imposed upon them at 
an early period by an absolute monarch. 

Criticism of verdicts in the federal courts is 
rare. Chief Justice Hughes is quoted (Herron 
v. Southern Pacific, 283 U. S. 91, 95): 

“In a trial by jury in a federal court, the 
judge is not a mere moderator, but is the gover- 
nor of the trial for the purpose of assuring its 
proper conduct and of determining questions of 
law. This discharge of the judicial function as 
at common law is an essential factor in the 
process for which the federal constitution pro- 
vides.” 

And the supreme court said (Capital Traction 
Co. v. Huff, 174 U.S., 1, 13, 14): 

“Trial by jury .. . is a trial by a jury of 
twelve men in the presence and under the super- 
intendence of a judge empowered to instruct 
them on the law and to advise them on the facts, 

















AMERICAN JUDICATURE SOCIETY 11 


and (except on acquittal of a capital charge) to 
set aside their verdict if in his opinion it is 
against the law or the evidence.” 

As to limitations, Chief Justice Hughes said 
(Quercia v. United States, 289 U. S. 466, 471): 

“This privilege of the judge to comment on 
the facts has its inherent limitations. His dis- 
cretion is not arbitrary and uncontrolled, but 
judicial, to be exercised in conformity with the 
standards governing judicial office. In comment- 
ing upon testimony he may not assume the role 
of a witness. He may analyze and dissect the 
evidence, but he may not either distort it or 
add to it. His privilege of commenting in order 
to give appropriate assistance to the jury is too 
important to be left without safeguard against 
abuses.” 


Recommended, that the practice as confirmed 
in the federal courts be restored to the states 
which have departed therefrom. “That the trial 
judge be expected at all times to be the governor 
of the trial in the sense of actively, and firmly 
when necessary, requiring that the proceedings 
be conducted with dignity, decorum and the 
avoidance of waste of time in the trial.” 

(A recommendation that judges utilize their 
power to question witnesses was omitted on the 
ground that all judges are aware of this power 
and implied responsibility to see that the best 
evidence is adduced.) 

2. Selection of Jury for Trial 

The waste of time common in state courts in 

examining jurors is set forth. 


Recommended, that rule 47 of the new federal 
rules be adopted, the text being as follows: 

“The court may permit parties or their attor- 
neys to conduct the examination of prospective 
jurors or may itself conduct the examination. 
In the latter event, the court shall permit the 
parties or their attorneys to supplement the exam- 
ination by such further inquiry as it deems proper 
or shall itself submit to the prospective jurors 
such additional questions of the parties or their 
attorneys as it deems proper.” 


3. Alternate Jurors 
Here again rule 47 is invoked. 


Recommended, that the practice be uniform in 
the states of selecting one or more extra jurors, 
to sit as alternates, and to serve as members of 
the panel in the order in which they have been 
selected, in case replacement is needed. 

4. Introduction of Evidence 

The substantive rules are within the scope of 
another committee. But this committee observes 
the tendency to limit discussion of points of evi- 
dence, and the infrequency of reversal of judg- 


ments under the doctrine of harmless error. 
“When the trial judge is allowed a reasonable 
latitude of comment on the evidence, he can be 
more liberal in permitting the introduction of 
evidence which, when offered, seems to possibly 
have some bearing on the case, but which upon 
the conclusion of the whole evidence turns out 
to be of slight importance and of doubtful ad- 
missibility.” 
5. Formulation of Specific Issues for the Jury 
This is distinguished from the “special verdict.” 
The practice now exists in a number of the 
states and is authorized by rule 49 of the new 
federal code. “Where the answers to the issue, 
or to one or more of them, is inconsistent with 
the general verdict, the court is authorized to 
direct the entry of judgment in accordance with 
the answers, notwithstanding the general verdict; 
or may return the jury for further consideration 
of its answer and verdict, or may order a new 
trial.” 


6. Partial or Complete New Trials 

In a few jurisdictions it is permissible for the 
court to grant a new trial limited to only one or 
more of several issues. 


Recommended, that rule 59 of the new federal 
rules be followed, but that the practice be lim- 
ited to cases in which the several issues are clearly 
and fairly separable. 


7. Judgment Non Obstante Veredicto. 

This practice, now obtaining in many states, 
permits of entering a judgment non obstante ver- 
edicto whereby the judgment, despite the verdict, 
is entered in accordance with the motion for a 
directed verdict, and without the formality of 
a new trial. 


Recommended, that rule 50 of the federal rules 
be followed, which also authorizes judgment on 
motion, in accordance with the original motion 
for a directed verdict, after a jury has disagreed 
and been discharged. 


8. Dismissal without Prejudice by Voluntary 
Non-Pros. 

This practice is condemned where the right is 
unlimited, resulting in negativing a long trial, 
and reinstating the case in some other court. 

Recommended, that the rule be that expressed 
in rule 41(2) of the federal code, which provides 
that the non-pros is permitted only in the dis- 
cretion of the trial judge, and is legally re- 
viewable. 

g. Reports of Referees, Masters and Auditors 

References are not customary in law cases, 
but would be appropriate at times, and especially 
in jury cases involving elaborate accounting or 
other complicated facts. 
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Recommended, that such reports in equity and 
non-jury law cases be accepted unless clearly er- 
roneous; but that the trial judge may adopt, or 
modify or reject the report in whole or in part, 
or may receive further evidence or recommit to 
the master with instructions. In jury actions such 
findings should be made admissible as evidence 
of the matters found, and be read to the jury, 
subject to rulings upon objections of law. 

10. Preliminary Injunctions 


Recommended, that the federal practice pre- 
vail, which provides for notice to adverse parties, 
but permits, in cases of otherwise irreparable in- 
jury, a restraining order of limited duration. 
11. Promptness of Judicial Decision 

The committee recognizes the difficulty inher- 
ent in a rule. 


Recommended, that the problem be met by 
providing an administrative head of the judicial 
system, to be kept aware of progress in all 
courts, through periodical reports on delays. 


12. New Federal Rules of Civil Procedure 

The committee emphatically recommends ad- 
herence to the principles set forth in the new 
rules which “represent our greatest national pro- 
fessional effort to modernize legal procedure in 
order to promote efficiency of judicial adminis- 
tration. . . The standards for legal procedure 
therein expressed should be supported for uniform 
adoption throughout the country, subject only to 
such variations as may be required by particular 
local conditions.” To accomplish this, reliance on 
rule-making power is recommended, except as to 
constitutional limitations. 


Appellate Practice—Simplification and Improvement 


The committee consists of Judge R. A. Burch, 
Topeka, Kan.; Judge Edward F. Carter and 
Judge Charles A. Goss, Lincoln, Nebr.; Professor 
Salis A. Harris, Ohio State University; Mr. Nor- 
man A. Sterry, Los Angeles; Professor Edson 
R. Sunderland, Mich., chairman. 

The report takes up twenty phases of appel- 
late practice, extending from some relatively in- 
ferior matters to that of organization of the re- 
viewing courts. There is no entirely new pro- 
posal, but it is doubtless a fact that there has 
not heretofore been any such complete and uni- 
fied study. There is also the merit of con- 
densed statement. 

The committee indicates the importance of its 
work by referring to the widespread public dis- 
satisfaction with the standards of court admin- 
istration now prevalent. Reference is made to 
the “complaisance of the legal profession in ad- 
hering to traditional forms, and its apparent in- 
difference or hostility to new methods better 
adapted to the needs of the modern litigant 
(which) have raised widespread doubts regard- 
ing the fundamental soundness of our judicial 
system.” The resort to new agencies to supplant 
judicial processes is cited. 

“This is a matter which concerns the legal 
profession of the entire nation. It is not a local 
question whether a state shall allow its judicial 
system to decay. Loss of respect for the courts 
in one state will inevitably weaken them in oth- 
ers. In our commonwealth of states each has 
a heavy stake in the ability of the rest to main- 
tain a government based on law. 

“The principles which must be employed to 


restore public confidence in our judicial institu- 
tions, by making the courts more responsive to 
the needs of the people, are of universal validity, 
and it is to these principles that the committee 
has sought to direct the serious attention of the 
profession.” 

Readers are reminded that the new federal 
rules deal with many features of appellate prac- 
tice, which could be easily supplemented for state 
use, creating a system of uniform practice which 
would have much to recommend it. 


1. Appeals from Inferior Courts by Trial de 
novo in higher Courts 

This practice makes it possible in every case 
for a party to be forced to the expense of a su- 
perior court trial. “If the inferior court trial 
is so little worthy of respect that it may be com- 
pletely repudiated at the election of the losing 
party, the proper cure is a better inferior court.” 


Recommended, that there be substituted for 
justice of the peace courts tribunals fully 
equipped to serve litigants, perhaps with a wider 
territorial jurisdiction. (In Virginia this has been 
accomplished as to most counties, and movements 
are under way in Ohio, Washington and Kansas 
to afford inexpensive but sufficient trials of the 
smallest cases.) 

2. Pecuniary Limitations on Right of Appeal 

Recommended, “that a pecuniary limit be fixed 
for all (cases), above which an appeal may be 
taken as of right, and below which an appeal 
may be had only by leave of the reviewing court 
on a showing that an important question of law 
is involved.” 
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3. Jurisdictional Requirements 

“Since jurisdictional defects are fatal . . . the 
jurisdictional step should be as free as possible 
from risk of error, and should not depend upon 
the form or legal sufficiency of any document or 
upon the performance of any condition prece- 
dent.” 


Recommended, that the new federal rule be 
adopted, whereby a simple notice of appeal is 
filed, and preferably in the lower court, the clerk 
thereof being required to notify the appellee by 
mail. 

4. Supersedeas Bonds 

The common bond, in twice the amount of a 
money judgment, operates as a penalty, of direct 
benefit chiefly to the surety company, and often 
an insuperable obstacle to a stay which ought to 
be granted. 

Recommended, that the bond be fixed at an 
amount to secure the appellee the full benefit 
of his judgment, to be filed at any time before 
satisfaction, but that judgment should not be 
stayed until the bond is filed. 

5. Assignments of Error 


Recommended, that “assignments of error shall 
be required prior to making up the record on 
appeal only when the appellant proposes to omit 
some portions of the proceedings and records of 
the trial court, and that in other cases errors as 
well as cross-errors shall be assigned only in 
the briefs in the form of points relied upon for 
reversal (as in the new federal rules). We 
also recommend that assignment of error made 
otherwise than in the briefs shall not constitute 
limitations upon the scope of review except so 
far as may be necessary to protect the parties 
from actual prejudice.” 


6. Appeals on Short Records 

It is suggested that a study be made of means 
for restricting the scope of appeal to the pur- 
pose for which it is allowed. While a full 
record would frequently be required, in a large 
number of cases a brief statement of facts, set- 
tled by the trial judge, would be an adequate 
basis for appeal. The trial court should have 
discretion to choose between a full record and 
a statement of facts. An appeal on a question 
of law taken upon a brief statement of facts 
would be analogous to the practice of certifying 
questions on a division of opinion, or certifying 
questions of law in respect to which the federal 
circuit court of appeals desires instructions, or 
certifying questions of importance under various 
state statutes, 
7. Printed or Typewriten Records 

By typewritten records the committee means 


also mimeograph records, produced as readily as 
typewriting with carbon copies, and far more 
legible. It is stated that the largest part of the 
record on appeal consists of testimony, and the 
transcript, as the first step in preparation of the 
record, could be made to serve as a final record 
of the testimony without further expense. Court 
rules could define the precise form as to type, 
paper, and so forth, and the parties could print 
in their briefs such parts of the record as they 
particularly wish the judges to read. 

A reduction in the costs of appeal, through 
typewritten records, optional with the appel- 
lant, would enable some litigants to afford 
appeal, and without incurring the risk of having 
a printed record taxed against them. 


8. Sending Original Records to Appellate Courts 

The original pleadings and other papers could 
be enrolled and sent to the appellate court, in- 
stead of having copies made. A member of the 
committee, familiar with this practice, recom- 
mends it strongly and says he has never heard 
of inconvenience caused by temporary absence 
of the files from the trial court. Because the 
parties give abstracts or quotations as needed, 
in their briefs, it is seldom necessary for judges 
to examine the original, but they can be made 
available by this method. Under our customary 
practice there is a great economic waste in mak- 
ing copies of lengthy original papers. 

Recommended, that so far as possible all papers 
on file in the trial court which are to constitute 
a part of the appellate court record be sent to 
the appellate court in their original form and 
copies thereof not be required. 


g. Abstracts of the Record 

The need of appellate judges for an abstract 
of the record could as well be met by state- 
ments made in the briefs, with ample references 
to the record. Such statements, instead of cov- 
ering the substance of the entire record, would 
be much shorter by including only matters rele- 
vant to the precise points argued in the briefs. 
In this way the facts can be more effectively 
shown by including such quotations from the 
testimony as the parties particularly wish the 
judges to read. 

By so utilizing briefs the judges will have 
little occasion to refer to the record, and every 
objection to using a typewritten record would 
virtually disappear, and one copy would prob- 
ably suffice for the use of the court. (If mimeo- 
graphed, any number of copies would be avail- 
able.) In jurisdictions where abstracts are re- 
quired, a single typewritten copy of the record 
is deemed sufficient, and it would serve equally 
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well if the brief were substituted for the ab- 
stract. 


Recommended, that such matters in the record 
as the parties desire to bring to the attention 
of the court should be set forth in appendices 
to the briefs, either by summarized statement 
or by quotation. 


10. Form of Testimony in the Appellate Record 

The new federal rules depart from the com- 
mon law practice of presenting the bill of ex- 
ceptions in narrative form, which still obtains 
in some states. The narrative submission re- 
quires time, both in preparation and in use by 
the judges, and there appears to be little argu- 
ment for it, now that stenographic records are 
available. 


Recommended, that appellant may set forth 
all or any part of the testimony in question and 
answer form, and appellee may require testimony 
in question and answer form to be substituted for 
any condensed statement in narrative form pre- 
pared by the appellant. 


11. When the record is imperfect there are 
a variety of orders which may ensue. If defects 
are to be corrected there may be doubt as to 
whether the appellate court may act directly 
or must remand with directions. All technical 
requirements, conditions and restrictions, and all 
procedural and jurisdictional hazards should be 
eliminated; amending a record should be as sim- 
ple a matter as amending a pleading in a trial 
court. 


Recommended, that either trial or appellate 
court should be empowered to make any order 
amending the record which is needed to present 
the case fully and correctly, upon such show- 
ing, in such manner and on such terms as may 
be just. This is substantially the new federal 
rule 75 (h). 

12. Stating the Issues in the Brief 

Attention is called to a practice originating in 
the Pennsylvania supreme court and adopted in 
Michigan and Florida, of requiring that the first 
page of the brief present separately each question 
involved in the case, in general terms, and wher- 
ever possible follow the question with an answer 
stating whether it was affirmed, negatived, quali- 
fied or not answered by the courts below. The 
statement should be so framed that the court 
may see from it alone the nature of the legal 
issues, and, in a general way, what points it will 
be called upon to decide. In Connecticut a very 
great advantage has been found in a rule some- 
what less stringent. 

13. Length of Briefs 
Since prolix writing and unduly lengthy briefs 


cannot be prevented by a direct limitation, a 
rule is recommended “that no more than a desig- 
nated number of pages in any brief shall be taxed 
as costs.” 

14. The Oral Argument 

In the English court of appeal briefs are never 
used. American lawyers are almost unanimously 
in favor of oral argument. One reason is the 
belief that it helps to prevent one-man decisions. 
Lawyers appraise oral argument on the basis of 
its possibilities, whereas judges sometimes ap- 
praise it on the more realistic basis of average 
actual performance. The need is to make oral 
argument as effective as possible. Not much prog- 
ress has been made with this highly significant 
matter. Various plans have been tried or sug- 
gested: 

That argument be restricted to points ex- 
changed by the parties ten days before the hear- 
ing; that the judges confer immediately after 
argument with a view to reaching a tentative 
decision; that frequent sessions be held, with 
intermissions sufficient to permit of writing opin- 
ions; that the court’s business be so arranged 
that every judge shall feel obligated to read 
all briefs, and some of the record in advance 
of argument; that more time be allowed for 
oral argument; that the judges examine records 
and briefs and inform counsel in advance as to 
the points to be argued; that judges take a more 
active part in the hearings; that, as one court 
has done, require one judge to prepare a state- 
ment of facts and read it to counsel at the 
opening of the hearing, so as to settle facts 
at once and confine counsel to those settled. 

It is preposed, finally, that the court, or a joint 
committee of judges and counsel, set down def- 
inite and detailed suggestions and directions con- 
cerning the purposes which oral argument should 
serve, the methods best suited for their accom- 
plishment, and the errors to be avoided. Few 
lawyers appear often enough in such hearings 
to develop a proper technic, and directions could 
be embodied in the rules, as is the case with 
respect to briefs, which would assist them and 
improve oral argument. 

Recommended, that “a systematic effort be 
made by the bar and the appellate bench in each 
state and in each federal circuit, through joint 
committees of lawyers and appellate judges, to 
examine the causes which are operating to limit 
the effectiveness of the oral argument, and to 
adopt such measures as may seem proper to 
restore it to the importance that it ought to oc- 
cupy in our system of jurisprudence.” 

15. “One-Man” Decisions on Appeal 
“Every appellate court is conscious of the ex- 
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istence of this problem, but too little effort has 
been made to analyze the conditions under which 
modern courts operate with a view to insuring 
the greatest possible participation of all the 
judges in the decision of every case.” 

The report contains the above quotation after 
devoting liberal space to Thomas Jefferson’s il- 
luminating letter to Justice William Johnson, de- 
ploring a departure from the English practice, 
still maintained, of having each judge in turn give 
his opinion orally upon conclusion of the argu- 
ment. It is said that a conference is an inade- 
quate safeguard unless based upon a prior study 
of the case by each judge. In one of our courts, 
not named, each judge, after oral argument, pre- 
pares his memorandum opinion, involving a study 
of briefs and record, and the assignment of the 
case for opinion writing is not made until every 
judge has submitted his views. Many problems 
concerning the methods of work are involved 
in any plan to reduce individual influence. 

Recommended, “that the problem be made the 


subject of cooperative studies by the appellate 
bench and bar in the various jurisdictions.” 


16. Enlarging the Capacity of Courts of Review 
—Divisional Organization vs. Intermediate 
Appellate Courts 

Here the report discusses what is perhaps the 
most vital element in respect to reviewing. The 
most efficient work is done by the smallest num- 
ber of judges, because there is so much duplica- 
tion of work if every judge participates equally, 
which is the ideal. In the reading of records and 
briefs, hearing arguments and holding confer- 
ences the aggregate time and effort involved in- 
creases in proportion to the number of judges. 
Only in writing opinions does the work done by 
the individual judge directly reduce the amount 
of work to be done: by all. 

The report emphasizes the opinion that three 
judges who agree constitute a sufficient re- 
view. The house of lords as a tribunal con- 
sists of the chancellor, seven lords of appeal 
in ordinary, and such peers has have held high 
judicial office. In 1936 nine different judges 
participated but never more than five, and com- 
monly but three. On the judicial committee of 
the privy council, which is ‘the final court of 
appeal for the British dominions, fifteen judges 
served in 1936 but never more than five at one 
time, and in some cases but three. In our fed- 
eral system, though there are from three to six 
justices and district judges may be called in, no 
more than three sit in any case. 

Finally, the highest court of almost half of 
the states sits in divisions, or has done so at 
some time. And fifteen more which have five 


members now could organize two divisions by 
the addition of one judge. By sitting in divi- 
sions each judge has only half as many records 
and briefs to read, half as many oral arguments 
to hear and half as many cases to discuss in 
conference, while maintaining undiminished his 
output of written opinions. Or under this method, 
with the same amount of individual work the 
court can dispose of twice as many appeals. 

“The objection that no appellate court ought 
to act except through a majority of its members 
is theoretical and traditional, and draws no sup- 
port from the actual results of experience. In- 
consistencies between decisions of different divi- 
sions regarding the same matter may easily be 
prevented by proper administrative safeguards, 
and have in fact never constituted a serious 
problem. 

“Rehearings before a larger division or before 
the whole court, in case of dissent on the first 
(consultation), or where constitutional questions 
are involved, or in other proper cases, can be 
provided to give the decisions under such circum- 
stances the added weight of a larger group of 
participating judges.” 

“On the other hand, there is no theoretical 
justification for a hierarchy of appellate courts, 
with successive appeals from one court to an- 
other. It greatly increases expense and delay, 
introduces additional hazards and uncertainties 
into litigation and produces a body of precedents 
from the inferior appellate court which the bar 
is obliged to use but which the higher appellate 
court will feel under no obligation to follow.” 

“There are certainly very definite limitations 
upon the number of cases which a single bench 
of judges can deal with en banc, but by the use 


of divisions those limitations can be completely 
removed.” 


Recommended, that a single appellate court be 
ordinarily employed, with final jurisdiction in 
all cases, to be organized into as many divisions 
as may be necessary to deal with the cases 
brought before it. 

17. Memorandum Opinions 

“There are many cases in which a brief sum- 
mary of the facts followed by a reference to the 
statutes or the cases which are demed by the 
court to fully control the decision would serve 
every purpose of a fuller discussion.” 

Recommended, that in cases of this type an 
effort be made by the judges to limit their opin- 
ions as above suggested. 

18. Review of Non-Jury Cases 

The problem of review is the same whether 
the cases be legal or equitable in nature. It is 
not the distinction between law and equity which 
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should produce differences in the mode of trial 
or review, but the distinction between jury and 
non-jury determination of facts. Whatever view 
may be taken as to the advantages of allowing 
or denying a review of facts, nothing can be said 
in favor of a rule under which the review de- 
pends upon the case being legal or equitable in 
form. This principle is embodied in the new 
federal rules. 

Recommended, that findings of fact shall have 
the same effect on appeal in all cases tried by 
the court without jury, whether they be at law 
or in equity. 

19. Regulation of Appellate Procedure 

Recommended, in accordance with the almost 
universal opinion of those who have given the 


matter close attention, that regulation of pro- 
cedure by rules of court is essential to the de- 
velopment of a flexible and efficient system of 
administering justice. 


20. Power of Appellate Judges 

New trials are an economic waste and should 
never be ordered by an appellate court if justice 
can be satisfactorily administered without them. 


Recommended, “that appellate courts should 
have power to enter or order the proper judgment 
without a new trial when the record shows as 
a matter of law what such judgment should be; 
and when error affects only part of a case, the 
court should have power to remand for a new 
trial of that part only, if such remand will not 
prejudice the substantial rights of any litigant.” 


Judicial Administration 


This committee’s scope involves court organ- 
ization and the operation of all the courts in a 
state. The committee consists of Justice L. B. 
Day, Nebraska; Judge William Denman, Cali- 
fornia; Frank W. Grinnell, Massachusetts; Jus- 
tice James W. McClendon, Texas; and Judge 
Edward R. Finch, New York. 

By “operation of the courts” is meant the 
regulation of procedure through rule-making 
authority and the superintendence of the entire 
system under responsible leadership. 

Rule-making authority exists in the highest 
courts of thirteen states. It is well understood 
that while supreme courts should prescribe rules 
of procedure it is necessary also that the court 
be able to rely on an auxiliary body, which may 
be a temporary committee of the bar, or a stand- 
ing rules committee, or a judicial council, for the 
bulk of the labor. The only untoward experi- 
ences have been where the court has proceeded 
without such aid and cooperation, and such in- 
stances are rare. 

Recommended, that the courts be vested with 
full rule-making power; that the bar be invited 
to offer suggestions and cooperation; that a pub- 
lic hearing be accorded before adoption of any 


rule; that rules be given effect on September first 
next following adoption. 

The report recognizes the fact that unification 
of the judicial system implies a central authority, 
presumably the supreme court, with administra- 
tive powers. These powers comprise authority to 
require statistical reporting from all branches; 
to assign judges not occupied to branches need- 
ing assistance; and generally to superintend the 
clerical forces in the interest of economy. 

The report recommends that “judicial councils 
be strengthened in authority and personnel, with 
representation accorded the bar and the judiciary 
committees of the state legislature. Affirmative 
obligation should be imposed upon judicial coun- 
cils to suggest to the court steps which will create 
and maintain improvement in practice, procedure 
and the administration of justice” generally. 

“With proper administration in this particular 
the result would follow automatically that the 
most efficiently administered judicial district in 
any state of the United States would be a yard- 
stick for the measure of the efficiency of all 
judicial districts.” 

Approval is given to the principle involved in 
the Ashurst bill. 





What Can Local Bar Associations Do? 


An attempt was made in the recent April num- 
ber of this JouRNAL to list some of the services 
rendered by state bar associations which are by 
no means universal. A consideration of the use- 


ful activities open to local associations indicates 
that the subject is much broader. One is tempted 
to ask, “What can’t a local bar association do?” 
Apparently local associations can engage in many 
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lines of effort open to state bodies and then ex- 
tend the list indefinitely. 

Every bar association not expressly limited 
as to objects exists for the purpose of accom- 
plishing as much for its members as their circum- 
stances, ideals and united efforts may permit. It 
might be said of this definition that it implies 
only a selfish interest. But we are considering a 
profession. Individual interests merge in the 
profession. As has often been noted, the indi- 
vidual practitioners’ ultimate interests are tied 
to the interests of his profession; and further, 
public interests in the long run coincide with the 
interests of any group which deserves to be called 
a profession. 

The difficulty of listing appropriate activities 
lies chiefly in the fact that local associations 
range from thinly populated counties to metro- 
politan districts. It is necessary as a beginning 
to disclaim any intention of advising the large 
city bar associations, all of which have traditions 
of service and relations with the state associa- 
tions which afford ample experience and infor- 
mation. 

Taking only the associations which have no 
salaried secretary there still remains a wide 
spread in membership and resources. There are 
more than 1300 such associations listed by the 
American Bar Association. It seems fair to as- 
sume that about one-third have some excuse for 
existence. This proportion is doubtless increas- 
ing year by year. 


Individual Has Free Scope 


It seems fair, also, to think that a majority 
of the nominally active county bar associations 
fall far short of the influence which they could 
possess; influence over the local bar, and influ- 
ence in a broader way, both in the profession and 
in other fields of public interest. The profession 
is plagued by the fact that lawyers compete with 
one another; that this competition instills dis- 
trust; that nearly all that a lawyer does implies 
opposition on the part of another lawyer, even 
though he be called a “brother.” This encircling 
atmosphere most calls for united effort along 
some acceptable lines. The history of bar as- 
sociations in the last two or three decades proves 
the power of association for common purposes 
to banish mutual distrust. 

Where association has accomplished this pri- 
mary object the possibilities for accomplishment 
of many practical ideals are open. While this 
article would appear to be of interest, if at all, 
to association officers, it should equally interest 
all those who have no expectation of exerting 
guidance through office. The voluntary organ- 


izations are especially susceptible to individual 
influence. Every idea, at least of worthy ideas, 
originates in a minority, and usually in a single 
mind. Every practitioner, therefore, who has 
any ideal for his own status or that of his pro- 
fession, may find in his local association a means 
for expression and influence. 

This appears to be the appropriate place to 
point out to the young lawyer that a bar associ- 
ation is as much his own agency, as that of any 
seasoned practitioner. All we have seen in recent 
years in the emergence of the “junior bar” shows 
that the young lawyer has an equal chance with 
the older to express himself. He even has some 
advantages. 


Young Lawyers Most Advantaged 


It’s well enough for the juniors as a body to 
be modest; but there really is no limit to their 
opportunities to advance worthy ideals. The 
young men have not yet been too often licked; 
they have the excess reserves of time, energy and 
ideals. As a group they had to force their way 
into bar organizations, which was vastly better 
than having to be coaxed. They know some of 
the asperities of the lawyers’ career that their 
elders escaped. They are forced to realism, and 
ideals are necessary to cope with realistic barriers. 

Where even a small local association exists the 
compactness, mutual acquaintance and commun- 
ity of interest permit of activities more numer- 
ous than are open to a state organization. 


External Relations Significant 


One of the important aspects of this subject is 
the relationship of the local to the state associa- 
tion, or to a district association, or federation of 
associations. It is observed at once that most 
local bars have no definite relations externally. 
Their interest, therefore, is to increase their mem- 
bership in the state association in order that they 
may bring about a union through a conference, 
or a house of delegates. Such a relationship has 
proved useful where there is an integrated state 
bar as well as in other states. The voluntary 
state association especially, with its one or two 
meetings each year, is like a wheel that merely 
turns on its own axle and gets nowhere. One of 
the best things it can do is to stimulate local as- 
sociation activity, and the local bodies can bring 
this about themselves. A weakness of voluntary 
state associations is that they too much resemble 
a regiment with no rank below captain. They 
plan and determine but without means for real 
accomplishment. 

There are always topics which the state bodies 
need to have discussed locally. In Washington 
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fifteen years ago the affiliation of state and local 
bars was nearly perfect, and it served to bring 
about inclusive organization by law without seri- 
ous opposition. The plan has prevailed in that 
state for a number of years of having state bar 
policies debated locally, and voted upon, so that 
instructed bar opinion throughout the state could 
be known to a certainty. 

Local associations are much limited in respect 
to enforcing ethical standards. Their helpless- 
ness, in fact, is recognized in some states by the 
existence of only a single state disciplinary com- 
mittee. In Tennessee an effort is being made to 
remedy this through local committees of the 
junior bar who will investigate complaints. But it 
must be admitted that without the power of sub- 
poena there can be little hope for maintaining 
standards. This weapon exists in Pennsylvania by 
statute, and in Illinois by court rule. It is the 
keystone of all inclusive state bars, in most of 
which committees exist in all counties, or in dis- 
tricts, and are accountable to the state bar board. 

But the smallest local bars can be associated 
with the state board of examiners to assist in in- 
vestigating the character of applicants for ad- 
mission. Local associations also may, and in a 
number of cases have taken the lead, in the sup- 
pression of unauthorized practice. Leadership in 
drafting minimum fee schedules is natural to 
locals. 

Bar as a Community Force 


Why should not the lawyers in every county 
regularly take part in advising voters concerning 
candidates for judicial office? To this time it 
appears that this is a function only of a few of 
the strong city associations. It could probably 
be more successful closer to the ground, and this 
could mean the choice of local magistrates. If 
there is any association which has ever bestirred 
itself to see that the justices’ offices are properly 
filled, this JouRNAL would like to be informed. 

This brings us to what may properly be con- 
sidered a chief interest and opportunity for 
county bars—local government. All over the 
land we have been telling the public of our great 
achievements in the conduct of government. 
What actually is meant, is the getting of public 
office. It is a credit to the profession that some 
of its members acquire important posts, the 
greatest being that of legislator, and discharge 
their duties faithfully. But the real test of the 
profession as leader in the democratic state is its 
collective attitude toward the problems involved 
in the structure of state and local government. 

Here is a field in which every lawyer and every 
lawyer’s organization has opportunity for public 
service of the highest order. And yet instances 


of bar association leadership in modernizing city 
and county government are rare. A few indi- 
vidual lawyers will be found in civic bodies in 
this field. It is submitted that while partisan 
politics is no proper place for bar associations, 
there is no work they can do so likely to gain 
popular applause as that of improving local gov- 
ernment. 

One of the immediate opportunities for virtu- 
ally every such association lies in the office of 
prosecutor. The local bar should so react to the 
need for expert and independent prosecutions as 
to monopolize this activity, concerning which 
political parties are notoriously unfit. The in- 
stance is told of the Cleveland Bar Association 
which induced two competent lawyers to accept 
nomination in the two leading parties, so that the 
office fell into the hands of one well qualified, 
who virtually made it over, and enabled the pub- 
lic to have superior service for a number of 
years. 


Freedom of Local Bar Implies Duties 


Local bar associations will always be volun- 
tary and untrammelled. In this respect we dif- 
fer from the Canadian custom, where the pro- 
vincial bars have always been integrated, and 
have had such comparatively light duties in re- 
spect to the administration of justice that internal 
organizations have rarely appeared necessary. The 
explanation for this happy condition is found 
mainly in the fact that government throughout 
Canada is by responsible parties; and legislatures, 
possessing power and interest, prevent much of 
the confusion in law and its administration which 
in our states calls for mass action by our pro- 
fession. The responsible appointment of judges 
with security of tenure and freedom from po- 
litical worries also assists our neighbors. 

With so much to be done to adjust our legal 
institutions to modern demands, and with so little 
real responsibility on the part of our state gov- 
ernments, the interest of every worthy practi- 
tioner is emphatically needed. But at this junc- 
ture we find our profession criss-crossed with 
other interests. We refer to the division of work, 
or specialization, which constantly increases. 


Profession Weakened by Divisions 


The profession’s contacts with criminal law 
enforcement, including criminal defenses, falls 
almost exclusively into the hands of specialists; 
there are specialists whose offices are attached 
to corporation offices; and specialists of sorts too 
numerous to mention. 

It has come to mean that far from all the 
lawyers have a personal interest in the fields of 
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litigation. A hope of integration is that it will, 
by representative government, enable the entire 
profession to achieve standards to which assent 
at least, will be given by a strong majority. Law- 
yers who never litigate have the advantage of the 
neutral bystander. It is doubtless too much to 
hope that they can be induced to align them- 
selves with causes not specially concerning their 
individual interests. But some headway ought 
to be made in this, and executives and leaders 
in the local bar field can do more toward this 
de facto integration than any others. 

We return to the obvious fact that local as- 


sociations will always enjoy complete freedom. 
This should imply a responsibility for the condi- 
tion of the bar, and for the public’s attitude to- 
ward, not only our profession, but indeed also 
for the basic principles of law and justice in a 
self-governing commonwealth. 

This article has shaped itself. The effort to 
produce it resulted in the conviction that a mere 
categorical listing of accustomed and potential 
activities by bar associations would be incom- 
plete and of little value. 

The situation is best summed up by quoting: 

“What can’t a local bar association do?” 


Progress in Advanced Legal Education for Lawyers 


Much progress has been made during the cur- 
rent bar year in the development of legal insti- 
tutes and practicing law courses. The former 
- consist of a short series of lectures by a leading 
authority in some field of law and have been em- 
ployed chiefly in the larger cities. There are 
about ten cities which have inaugurated these in- 
stitutes, and in each case they have proved en- 
tirely successful. The practicing law courses de- 
veloped first in New York City, have spread to 
San Francisco, Philadelphia and Los Angeles. In 
Chicago, Toledo and other cities, similar courses 
are sponsored by law schools. They have like- 
wise met with enthusiastic support. 

Both of these movements, which have been a 
part of the program of the legal education sec- 
tion of the ABA have been discussed at length in 
its journal. But there is a further movement in 
this same direction which has not as yet had the 
attention it deserves. This is the part which 
state bar associations are taking in spreading the 
entire idea of advanced legal education through 
the locals in their territory. This is important 
not only because it brings to lawyers the infor- 
mation they are eager to have, but also because 
it brings life into the locals and knits them closer 
to the state association. 

Illinois was the first state association to see 
the full possibilities, and early this year an- 
nounced that arrangements had been made with 
the law schools of the state for lecturers to ap- 
pear before local associations to discuss in detail 
new fields of practice in such subjects as admin- 
istrative law, bankruptcy, and taxation. The 
speakers make no charge for their services other 
than actual expense in attending meetings, and 
arrangements for lectures can be made through 


the secretary of the state association. 

Missouri has announced a similar set-up. Presi- 
dent W. Wallace Fry speaks of the institutes held 
in the larger cities, but states that the lawyers 
in smaller communities have not been able to 
finance such meetings because the cost of bring- 
ing speakers from other states is too great. To 
supply this need the Missouri Bar Association 
has arranged with some of the law faculties in 
that state to lecture before county and circuit 
bar associations that request their presence. The 
April number of the Missouri Bar Bulletin con- 
tains a considerable list of available speakers and 
subjects. In lowa President Burt Thompson has 
been energetically working to organize legal lec- 
tures of a similiar nature in all parts of his state. 
The officers of approximately ninety associations 
have been asked to establish lectures in their local 
or judicial district associations. More than a 
dozen have already started. 

Mr. Thompson puts the matter cogently in the 
March number of the Iowa Law Review, as fol- 
lows: 

“Tt is physically impossible for any lawyer to 
become familiar with the vast amount of new 
legislation, administrative agencies, appellate 
court decisions, and the changes which are 
rapidly taking place in the substantive and pro- 
cedural law. This plan, if adopted, will make 
it possible for all of the lawyers in a district who 
attend, to at least have some understanding of 
many of the difficult and new problems which 
must be understood if he is to succeed in his prac- 
tice, without devoting much of his time to the 
grueling ordeal of working them out himself. 

“These institutes have been held in some of 
our larger cities with great success, but they are 
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now beginning to be adopted by the small groups 
or associations. 

“There is another most important value which 
should not be lost sight of. If properly prepared 
for and held with enough frequency, the district 
or local association begins to bring together the 
lawyers of the district. Frequent association 
with our brother lawyers and competitors has a 
definite social as well as professional value. 

“It will build a new faith in our profession; 
it will put life into lagging or disorganized or- 
ganizations; it will produce an esprit de corps, 


which is sadly lacking in our profession every- 
where.” 

Attention is also called to the legal clinics 
sponsored by the Wisconsin State Association 
and by the Milwaukee Association where similar 
problems of a practical nature are discussed. The 
important thing is not how the lectures are 
arranged. It is that many bar associations are 
realizing that lawyers are thirsting for sources of 
information which will assist in the problems of 
their daily practice. And association officials are 
doing something to satisfy that thirst. 


The Humorous Side of Integration Campaigns 


Ever since 1923, when lawyers in Alabama 
and Idaho prevailed upon their legislatures to 
pass acts to make bar membership inclusive in 
a self-governing organization, there has been a 
humorous side to the integration movement. The 
humor lies in the intensity of feeling aroused in 
the minds and bowels of lawyers who hear for 
the first time the idea that a bar association 
should really have some power. That the “bar” 
has great responsibilities these worthies have al- 
ways known, and often expressed in glowing 
words. But power—that’s another thing. That’s 
poison. Worse, even; it was “bolshevik” for years 
and later has become “fascist” and “totalitarian.” 

But these rich expressions of contumely do not 
constitute the most humorous phase. The greater 
humor lies in the fact that after the hideous 
steam roller has passed over a once proud and 
independent profession, the tumult and the shout- 
ing cease. The howlers emerge gradually from 
their cyclone cellars and discover that they still 
are permitted to breathe, permitted to say what 
they will, but that they have no will to say any- 
thing. 

In every state where the legislature has not 
been readily induced to act, the campaigns have 
been much alike, though gradually gaining in 
fury as the strongholds of privilege are invaded. 
By privilege we mean the possession of large 
powers and freedom from all responsibility—in 
other words, disintegration. 

It must be understood, however, that the silly 
and funny roles are taken by only a few. Law- 
yers who oppose unification of the bar with sin- 
cerity of motive are not comical. They have 
the right to oppose, and their opinions, expressed 
in a professional manner, command respect. 

A significant thing about integration campaigns 
and victories is that it is only a short time after 
the bar moves into its new and spacious edifice 


before opposition virtually disappears. This is 
the history generally of integration and that is 
one of its most significant aspects. 

There are those, of course, who hate bar re- 
sponsibility and power, and hate it because it 
puts them in fear of retribution. But they are 
not in a position to say much at home. All 
they can do is to try to avoid overt acts of 
disobedience of rules of conduct to which even 
they have given lip-service. 

These two classes, the ranters and the shady 
practitioners, are only a small part of the entire 
bar. And commonly only a small part has in- 
duced the legislature to act; this because they 
were able to persuade legislators. It seems safe 
te hold that in most states a majority of the 
profession were unfriendly toward the entire pro- 
gram of integration. Perhaps Nebraska gives 
us the first exception.) Also, that a majority 
were unfriendly toward the voluntary state bar 
association. They would not join the associa- 
tion. In Oklahoma, for instance, the Association 
had 420 members when it induced the legislature 
to pass its bar act, and impose its provisions on 
3100 other lawyers. It is true that there came. 
as a consequence, an effort to have the act re- 
pealed, and equally true that the success of the 
State Bar in defeating repeal, proves the point 
we labor. 

It proves that disaffected lawyers, unwilling 
to assume membership in a voluntary state bar 
association, who take no part in a campaign for 
unification, nevertheless find supreme value in 
the powers conferred on the profession, and on 
each member in respect to choosing the bar’s 
executives. And the remarkable thing is that 


they find it speedily. Otherwise the act com- 
pelling them to be parts of a unified body would 
be repealed within two years, at the most. It 
is even doubtful if the statutory bar could be 
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organized without compliance by a majority of 
its members who previously were disaffected. A 
sit-down strike would be paralyzing. 

But the fact is that no act has been repealed. 
In only three states have attempts been made. 
The most bitter antagonists realize that integra- 
tion wins its support by its inherent values; none 
dare rest on the assumption that it is going to 
provoke dissatisfaction in use so that it may be 
repealed or revoked. 


Funny as a Circus Clown 


It wouldn’t be fair to merely tell readers about 
the comedy and not submit a sample. So we 
will quote from a recent issue of the New Jersey 
Law Journal, organ of the State Bar Association. 
This journal has published arguments in a num- 
ber of issues both for and against the Associa- 
tion’s efforts to induce the supreme court to 
sanction unified organization. One of the latest 
was by a lawyer who said that he had “never paid 
any serious attention” to bar integration until 
lately. But now: 

“After reading the same carefully and digesting 
the same thoroughly my blood pressure rose to an 
alarming extent. I feel quite certain that if I com- 
mitted murder as a result of it at that time, it would 
not be first degree, or even second degree, as my 
anger was such that I could not have had or used 
any deliberation or premeditation, nor could I even 
be regarded to have any intent to kill. For that 
reason I decided I would not say anything about it 
until I cooled off .. .” 

Having completed his study and lowered his 
temperature, he offered his mature opinion in the 
following words, intended, of course, to be 
calm but resolute: 

“My conclusion, decision and verdict is that the 
proposed integrated bar is the most vicious, out- 
rageous and contemptible proposition that has ever 
been proposed by anyone or any group in any mat- 
ter. I am also of the opinion that it is unjust, un- 
necessary, un-American and undemocratic, and that 
it is a step in the direction of the establishment of 
the Fascist and Totalitarian State. I am also 
convinced that there is not one proper or justifiable 
reason for its adoption.” 

From this ‘point the champion of virtue pro- 
ceeds to discuss the outrage of imposing an an- 
nual fee, and logically, because that is the only 
sanction imposed upon members of the profes- 
sion of law, and the only one which is simple, 
practical and effective. For the lawyer who 
avoids misconduct before the profession is uni- 
fied by law, there is absolutely nothing in the 
act that limits his accustomed freedom except 
this payment of an equal share of bar expenses. 
He need not exercise any of the rights and priv- 
ileges which are created. He may not only wholly 
ignore the bar organization, but he can with im- 


punity attack it and misrepresent its purposes 
in any and every way which does not involve 
libel or slander. 

It is easy to see why the fee causes so much 
anguish. 

The Story of Tyranny in Washington 

The Editor will insist on the humor of bar 
campaigns for integration notwithstanding more 
or less deliberate falsification. It is only when 
positive and known facts are belied that there 
is untruth. Probably some of those who have 
relayed the falsehood about the Washington law- 
yer alleged to have lost a judgment in his favor 
for $4,500 by reason of failing to pay his an- 
nual fee of $2 to the State Bar, have merely 
put faith in what others have published. And 
probably also, human nature being what it is, 
they have preferred not to look for the citation 
in the digest. When throwing dead cats, the 
ranker the carcass the better. 

This Journal published an article about the 
Washington lawyer in the April, 1936, number 
(Vol. 19, p. 185). The essential fact which is 
maltreated by the opponents of bar integration 
is that the services alleged to have been rendered 
by the lawyer plaintiff, for which he was awarded 
a judgment of $4,500, were rendered two years 
before there was any Washington State Bar. 
Smith v. Kneisley, 49 Pac. (2d) 916. 

That disposes of the only element in the con- 
coction which could serve those who have spread 
the story. 

There are other important elements. The de- 
fendant, a widow, had received payment of life 
insurance taken out by her husband. The plain- 
tiff lawyer sued for a fee in this connection. He 
amended his complaint so as to exclude an im- 
plied contract. A jury in the superior court 
found that there was no contract. The lawyer 
appealed and the supreme court sustained the 
judgment. The lawyer then sued on quantum 
meruit. There was no jury and the trial judge 
awarded a judgment of $4,500. The widow 
appealed. 

Here we reach the case cited. The supreme 
court found that the insurance had been paid 
promptly, “without contest or suit,” one policy 
within seventeen days and another within thirty 
days. The supreme court found also that de- 
fendant had proved that the plaintiff lawyer 
had not paid his annual registration fee of $2 
for the year in which the alleged services were 
rendered. The fee was imposed by an act of 
1921 and the penalty for non-payment was non- 
practice. 

The supreme court found also that the judge 
who awarded this huge sum for fees, all the 
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more remarkable in view of the fact that there 
was no express contract, had failed to include 
this one decisive fact in his findings. But the 
supreme court found that the fact had been 
proved and there was oral comment on it in the 
record. 

It appears from the concise opinion that the 
supreme court justices were extremely fortunate 
in being able to block this outrageous judgment, 
and on the clearest of grounds. . . But this has 


nothing whatsoever to do with bar integration. 
It only illustrates the desperate straits that op- 
ponents are put to in trying to discredit bar 
unification. 

And the humor involved in tripping a rascal 
who was not lawyer enough to protect his own 
statutory interests is not all the humor. In Ohio 
the retailing of this story brought the comment 
from an opponent of integration that there has 
been no such outrage “since the crucifixion!” 


Integration Report in Baltimore 


A committee of the Baltimore City Bar Asso- 
ciation recently conducted a study of inclusive 
bar organization and on April 5 submitted an 
interim report to President E. Paul Mason. 

The committee reports that it started entirely 
without knowledge of this subject. It fortified 
the considerable body of literature by an inquiry 
addressed to about 500 lawyers practicing in 
states having integrated bars, whose names were 
taken at random from Martindale’s Directory. 
Seven questions were asked and answers were 
made by about 200 correspondents. 

The committee say that “the result of the ques- 
tionnaire indicated that im all the states the bar 
itself is overwhelmingly in favor of the system.” 

The first question was: Are you in favor of an 
integrated bar as established in your state? The 
answers: Yes, 183; No, 10. : 

Not all questions were answered by all cor- 
respondents. The replies as to improvement in 
standards for admission stood 163 to 20, the 
majority being favorable. 

As for success in disciplinary matters the vote 
stood: Yes, 139; No, 34. As to control of un- 
authorized practice: Yes, 129; No, 41. Those 
favoring statutory organization numbered 118; 
organization by rule of court got 33 votes, and 
16 favored a combination. Answers to this 
question are not significant. The status of in- 
tegration as it exists is sc popular in virtually 
all states, and so much better than partial organ- 
ization, that most members think they have the 
best system, and virtually none are in a position 
to compare theirs with a different one. The 
statutory basis is of course the older and far 
more general, which must have influenced opinion. 

As to the most significant achievement, replies 


1. Publ. in The Daily Record, Baltimore, Apr. 8, 
1938. The committee members are: Emory H. 
Niles, Ch., and C. Arthur Eby, Charles G. Page, 
H. Warren Buckler, Jr.. W. Frank Reed, Jesse A. 
Rose and Francis B. Wiers. 


were widely scattered and not tabulated. The 
last question looked to the “chief defect in your 
system” and no compilation was practical. Here 
cropped out the disaffection of some members 
who presumably had registered in the negative 
on the preceding queries. We submit some of 
the reported complaints: centralization of con- 
trol; not enough rural control; “attempt of a 
small number of politicians to obtain control”; 
action not sufficiently aggressive; discipline not 
“strong” enough; “the wind-bags get control.” 

Individual complaints included the following: 
Idaho and Mississippi—dues too small. Michi- 
gan—need of a permanent secretary. (The fact 
is that there has been a full-time executive secre- 
tary from the start. This correspondent must 
have been searching for fault.) New Mexico— 
that complaints against members are dealt with 
by less than the full board. (But three judges 
are sufficient to pass on constitutional questions 
of the greatest moment, and in some states a 
judge alone may impose sentence in a felony 
case; also the respondent has his day in court 
subsequently.) North Carolina—that standards 
are not as high as in voluntary associations. 
(In that state the voluntary association, contrary 
to the practice elsewhere, remains active and 
occupies the greater part of the field of the bar.) 
Nevada—that bar leaders do not take an active 
interest. (This, of course, is optional; at any 
rate they have not monopolized control, as as- 
serted by some other reporters.) California— 
that the bench has not sufficiently cooperated. 
(This is true; the State Bar has had to fight 
for its powers in the courts, apparently due to 
the fact that some judges expected the bar act 
to be repealed, and wanted to take the winning 
side, but guessed wrong.) Mississippi—that there 
is laxity in enforcing rules. (Does this offset 


complaints that the bar commissioners are tyr- 
ranical?) 


It’s a mighty good thing to go after the facts, 
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as the Baltimore committee has done. It would 
be more informative if the report had mentioned 
states in respect to all these complaints, because 
in some experience extends over ten years or 
more, and in others the bar has only got well 
started. 


Wisconsin Test Corroborated 


In this connection the investigation made by 
members of the drafting committee of the Wis- 
consin State Bar Association is of value also. 
The results are summarized in a report and draft 
bill dated June 6, 1934. Of 61 letters received 
from attorneys selected at random, but from 
both urban and rural districts, in states having 
more than six months’ experience, only two were 
opposed to the unified bar; three were lukewarm, 
and 56 were enthusiastically in favor. The two 
opposed were from small communities in North 
Dakota, where disciplinary powers are lodged by 
statute in a separate board; one lukewarm opin- 
ion came from the same state; one from Utah 
(as against eight Utah letters heartily in favor) ; 
and one from Idaho (against three Idaho letters 
heartily in favor). 

It is submitted that both investigations carry 
extraordinary probative force. On what other 
imaginable professional issue could one find such 
approach to unanimity among lawyers, on a 


Scope of Integrated Bar’s 


With its conference of accredited delegates 
from all county bars the California State Bar 
affords opportunity for the submission of pro- 
posals of every sort and for their discussion in 
advance of the annual meeting. There remains 
the usual opportunity for submission of pro- 
posals, so that two results are observable: first, 
no member is prevented from contributing ideas 
and having action taken on them; secondly, the 
board of governors is enabled to learn the state 
of sentiment throughout the state, and to profit 
by the discussions and votes. 

In this process the committee on administra- 
tion of justice is an important agency, rendering 
reports on numerous proposals affecting litigation 
of every kind. This committee’s latest report 
includes a powerful argument against meddling 
with substantive law. The committee refuses, 
on several grounds to take a stand on matters sub- 
mitted which are not in the procedural field. To 
do so would antagonize outside interests and di- 
vide the profession. The results would be incon- 


highly controversial matter, as 183 to 10, in the 
Baltimore inquiry, and 56 to 2 in the Wisconsin 
test? 

It must be remembered also that in every state 
a majority of the profession were swept into 
the unified bar without having first indicated 
even approval, many of whom had actively 
fought the entire proposal. 

With these figures one is forced to believe that 
integration has had the effect very speedily of 
converting a majority of the practitioners. Oth- 
erwise there would have been repeals. In only 
three states have appeals been attempted, and no 
further attempts will be made in those states. 

There will, of course, never be one hundred 
percent of approval of such a radical change 
in the basis of professional loyalty. Ideas as to 
the best way to obtain integration have devel- 
oped and to some extent changed; but the orig- 
inal principles stand as first presented. 

And what is perhaps most amazing is the fact 
that very few amendments have been sought to 
bar acts, and those for the purpose of acquiring 
more power, as particularly in Alabama, where 
the State Bar was given entire control over 
admission standards, and was permitted to use 
$10 of the occupational tax of $15, as against 
formerly a tax of $25, all of which went into the 
state treasury. 


Public Interests Defined 


sequential so far as legislation is concerned. 

The following statement by the committee is 
extremely important: 

“We do not intend to intimate . . . that the 
lawyers, as such, by reason of their membership 
in the State Bar have not the right to agitate 
for changes in substantive law. /t is not only 
their privilege, but their duty to do so; but they 
should do so as individuals, the same as any other 
individual member of the community. There 
necessarily is a marked distinction between in- 
dividual members of the Bar contending for or 
against changes of substantive law, and the or- 
ganized bar supposed to represent all of the 
lawyers of the state so doing.” 

This is a sensible, and unavoidable conclusion, 
well stated. It represents of course the necessary 
policy of all official, inclusive state bars. It is 
timely in view of the ravings of lawyers opposed 
to bar integration who assert that the inclusive 
bar either, (1) “seals the mouth of every lawyer,” 
or (2) “tears the tongue out of every lawyer’s 
mouth.” 
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Public Opinion and Bar Discipline 


Of all the integrated state bars that of Cali- 
fornia has attracted the most attention. As to 
the California State Bar the matter most often 
referred to has been its disciplinary machinery. 
This is easily explained when one reads that in 
its first eight years there were sixty times as 
many disbarments and suspensions from prac- 
tice each year as there were disbarments per 
year in the preceding seventy-seven years. To 
say that the increase was six thousand percent is 
to put it even more pointedly, if not sensationally. 

The facts were submitted by Charles A. Beards- 
ley in an address to the Oregon State Bar.’ The 
average of disbarments and suspensions since 
1927 were twenty per year. When we realize 
that the California State Bar has 12,000 members, 
and that only one in six hundred wag so disci- 
plined each year, the sensation disappears. To 
put it another way, the average lawyer in Cali- 
fornia would practice six hundred years before 
being so disciplined. 

It may be considered also that in the 1920-1930 
decade, 5,000 lawyers were admitted to practice, 
many from other states admitted without exam- 
ination and without adequate investigation. Un- 
til the National Conference of Bar Examiners 
developed its service of investigation almost any 
lawyer obliged to change his domicile could get 
favorable references. He was permitted to de- 
part in peace, and with a blessing. 

As has been often said, then, disbarment is 
comparable with capital punishment, and a sus- 
pension to a term in prison. It is the public and 
sensational aspect of bar discipline. But the 
heart of bar discipline is not public; it is not 
sensational; it lies not in forced retirement, but 
in investigation of every complaint, whether or 
not any fault is disclosed. As to such figures: 

According to former President Beardsley the 
complaints averaged about one thousand in each 
of the first three years. In 1932 they rose to 
thirteen hundred. The number of disbarments 
and suspensions amounted to two percent of 
the number of complaints. In 49 out of 50 com- 
plaints there was not even a short suspension. 

“Each of these complaints,’ Beardsley re- 


1. “The Functioning of a Statutory Bar,” by 
Charles A. Beardsley, President of California State 
Bar, 1929-30. 


ported, “evidenced a grievance against some 
member of the legal profession. Practically all 
of them evidenced a grievance against the whole 
legal profession. And many of them evidenced 
a grievance against organized society. 

“Nor were these merely individual grievances. 
These grievances were shared by relatives, neigh- 
bors and friends. These 1300 complaints evi- 
denced innumerable points in society, each in- 
dicative of a widespread dissatisfaction with and 
distrust of the legal profession.” 

There is an important factor not mentioned 
by the speaker. In every instance when justice 
overtook an erring lawyer, a grievance against 
the State Bar was aroused in that lawyer’s breast. 
Doubtless something to be called a grievance 
arose in the minds of some other lawyers guilty, 
of the offenses so purged, but not accused. These 
malcontents under the integration system cannot 
vent their feelings in their home state. But 
when opportunity is offered they get rid of some 
venom in communication with those in other 
states who have reason to dislike bar responsibility. 
Efforts to repeal the bar act in California doubt- 
less afforded a vent for such feelings. When one 
considers the fact that a large proportion of our 
profession have found it hard to earn a decent 
living during the past eight years, it is easy also 
to presume discontent on the part of lawyers 
who have in no wise offended but feel that bar 
responsibility puts a curb on their earnings. This 
matter, also, of earning power, was reached by 
the speaker, as shown by further quotation. 


Public Respect Can Be Won 

Here the speaker quoted two statements con- 
cerning the profession, one by a prominent law- 
yer, the other by a prominent layman, and asked 
what we do with such characterizations of the 
profession. His answer was: 

“We resent them, apparently acting on the 
theory that if a man’s neighbor does not like 
him he can make his neighbor like him better 
by getting sore about it. We hold meetings, 
and we make speeches and pass resolutions tell- 
ing ourselves that by and large the standards of 
the legal profession are quite as high as those 
of any other group or calling. If ministers of 
the gospel would hold meetings and make 
speeches and pass resolutions telling themselves 





We need education in the obvious more than investigation of 
the obscure.—Justice Oliver Wendell Holmes. 
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that their moral standards were quite as high 
as those of real estate brokers, they would not 
go very far in holding their congregations to- 
gether. 

“We are ministers in the temple of justice. It 
is not enough that our standards should be as 
high as those of other groups and callings. The 
public demands, and has a right to expect, a 
higher standard from us than any other group 
in society, except perhaps from ministers of the 
gospel.” 

Here the statement may be deserved that law- 
yers are under far greater temptation than 
preachers. Are their temptations, in fact, 
equaled in any other calling? Not least common 
of the lawyer’s fault is too great loyalty to what 
he conceives to be his client’s interest. For 
this there is virtually no remedy, but the smart 
is felt by another lawyer’s client. 

“We have recognized the simple truth that 
there is no sure and permanent way to secure 
more respect except by deserving more respect. 
We have investigated the causes of these 1300 
grievances per year. By personal and painstaking 
work we have removed the causes of grievances; 
we have made friends of those who were our 
most severe critics. . . By this process the bar 
is serving the public, by raising the moral stand- 
ards of the bar; and it is serving the legal pro- 
fession by making the legal profession more 
worthy of respect, and therefore more respected.” 

The quotations so far are from the introductory 


part of the address, which was directed mainly 
to the matter of a better administration of jus- 
tice. Concerning this, Beardsley said: 

“The administration of justice is the instru- 
mentality through which we serve the public. Be- 
cause it is unsatisfactory, the demand for our 
services is reduced. We have an exclusive fran- 
chise to operate the administration of justice. If 
we improve it we increase the demand for our 
services in operating it. 

“Instead of having an exclusive franchise to 
operate the administration of justice, suppose we 
had an exclusive franchise to operate a bus line 
between Salem and Portland. Suppose that fran- 
chise was granted to us thirty years ago, when 
they were making those very fine two-cylinder 
buses, and we bought a fleet of two-cylinder 
buses. If we were still operating them today, no 
one would ride with us who could secure any 
other means of transportation. The principal 
commodity that we offer for sale to the con- 
suming public is a ride in the administration of 
justice, a vehicle which is in such bad condi- 
tion that its need for improvement is generally 
recognized to be one of the greatest needs of 
the American people. What is more natural than 
that there should not be a brisk and wholly sat- 
isfactory demand for rides in such a vehicle?” 

The speaker’s confidence in a future to be 
shaped by the inclusive, self-governing bar, 
based upon his long activity in such a bar, 
brought him eventually to a hopeful view. 


Bar Should Challenge Public to Name Rascal 


The Tennessee Bar Association was refused in- 
tegration according to the Missouri system by 
its supreme court on constitutional grounds. A 
main purpose was to acquire adequate machinery 
for dealing with complaints against practitioners. 
A single state grievance committee is little more 
than a mere pretense. Without additional rev- 
enue, acquired under a court rule from all mem- 
bers, it is not possible to maintain local com- 
mittees. In this juncture the Junior Bar section 
steps in and volunteers to assume this work. It 
has members in every county, so there will be 
virtually no travel expense. 

The Junior Bar section has drafted complete 
rules for operation, published in Tennessee Law 
Review (Feb., 1938, p. 147.) Its secretary will 
receive complaints, obtain sworn statements, 
transmit them to the Bar Association’s commit- 
tee, which will determine whether a prima facie 
case is made. While the juniors will do all the 


investigating the system is made rather elaborate 
in order to leave responsibility in the hands of 
older and more experienced members. 

All over the country the younger lawyers have 
come to the front for the determined purpose of 
doing something. It would seem to be entirely 
safe, and very effective, to permit them to shoul- 
der the thankless job of investigating charges. 
Experience everywhere shows that most com- 
plaints are unjustified. This is no reason for not 
making the service of investigation easy. Where 
clients are mistaken the profession can render 
no more wholesome service than to inform them. 
There will be a lesser number in which only a 
minor fault is complained of, and the local com- 
mittee can adjust matters. The number of con- 
tested inquests are readily taken care of except 
in large cities, where several committes work all 
the time. 


In presenting the new system Louis Farrell, 
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Jr. (Nashville), mentions counties in which there 
is no bar association and “the problem of the 
offending lawyer is almost impossible to deal with 
at present. The disinclination of attorneys to 
proceed against other attorneys is magnified 
where the number of attorneys is small.” 

This tells of the difficulty which most makes 
disciplinary machinery needed, and the lack of 
which explains much criticism by the public. In 
such localities the people see lawyers shielding 
one another and have some justification in sus- 
pecting that all are involved alike. 


It is surprising that in some state the profes- 
sion has not taken an objective view of the en- 
tire situation, and, after providing the machinery, 
advertised freely that it stands ready to welcome 
all complaints, informing the public of the ad- 
dress of the local representative of the bar. It 
might well go farther, and challenge the public to 
cite one instance of in@ttention. Such bold, but 
reasonable, practice would immensely enhance 
bar influence. That is virtually what the inte- 
grated bar does, where it provides local commit- 
tees, but it does it impliedly. Why not openly? 


Lawyers Aided by Efficient Court Clerk 


Further evidence of the usefulness of an effi- 
cient clerk’s office is to be found in the two 
printed pamphlets recently issued by the office of 
circuit court clerk, H. Sam Priest, of St. Louis, 
setting forth the attorney’s procedure step by 
step, together with forms, in reference to pro 
forma decree corporations and public warehouse 
licenses. These documents are invaluable for the 
bar, and have been prepared and distributed upon 
the recommendations of the executive committees 
of the St. Louis Bar Association, and the Lawyers 
Association of St. Louis and representatives of 
the leading law schools. Twenty-one pamphlets 
are to follow dealing with procedure in impor- 
tant subjects, including revivor of judgments and 
actions, replevin, garnishments and attachments, 
divorce, extraordinary writs, appeals, suit proced- 
ures and verdict forms. 

Mention has been made in our October 
JouRNAL of the valuable work done and business 
like methods employed by Clerk Priest, who 
reports that the series of pamphlets is being pub- 
lished in answer to the constant demands on his 
office for procedural information of a practical 
nature. The first two published are a gold mine 
of practical procedural information on their sub- 
jects and should be of particular assistance to 
young attorneys. 

The circuit clerk’s office in St. Louis has long 
performed certain assumed duties to assist law- 
yers, which have secured for it enthusiastic com- 
mendation of bench and bar. All writs, including 
even extraordinary writs, are prepared by a sep- 
arate department in the clerk’s office. A lawyer 
need only hand a petition to the cashier in the 
clerk’s office; the preparation of summons, the 
delivery to the sheriff for service, and the proper 
filing of the sheriffs return is all taken care of 
automatically. Orders of publication, the major- 
ity of all decrees and judgments, restraining or- 


ders, injunctions and all verdicts are prepared by 
the legal department of the clerk’s office. A 
permanent record containing all entries in each 
case is kept up to date and when an appeal is 
taken, the office prepares the short or long form 
transcript of the record for appeal and the attor- 
ney needs only to ask for it when he is notified it 
is completed. 

The pamphlets of instruction now being pre- 
pared will be a boon to lawyers, and especially 
to juniors, whose contacts with the technical side 
of court work are frequent. Each step in many 
lines of procedure, more varied than in most 
states, is clearly set forth. They have been 
prompt in showing appreciation. 


Public Interested in the Courts 


Equally remarkable is the fact that a powerful 
St. Louis radio station invited Mr. Priest to tell 
the public about the circuit court in a fifteen 
minute talk. It went so well that two more dates 
were assigned, and then three more, and later 
two additional, with a prospect for an addition 
to the total of eight. At a time when bar asso- 
ciations are paying for radio time, this station, 
after a first trial, has plunged, and obviously be- 
cause the public is eager to learn about court 
methods and Clerk Priest is able to meet the 
demand. 

Before the sixth broadcast was made hundreds 
of requests, largely from school teachers, had 
been made for mimeo copies. Requests had then 
come from twelve states and twenty-nine cities. 

The schedule calls for two hours of time in 
weekly installments of fifteen minutes, and with- 
out a charge. For four and one-half hours on 
three local radio stations the lawyers of Oregon 
and Washington paid $1,800, and a majority were 
dissatisfied with results. 

A comparison of the two experiences shows that 
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the public knows the difference between adver- 
tising and information. Of course it is possible 
to merge these elements. 

On the basis of great accomplishments as or- 
ganizer and coordinator this JouRNAL nominates 
Clerk H. Sam Priest for the position of director 
of the administrative office of the United States 
courts. 





Terse Comment by Law School Dean 

Dean Albert J. Harno of the University of 
Illinois Law School annually sends a letter to the 
school’s alumni containing observations and com- 
ments regarding the state of the law and lawyers, 
which is well worth reading. A few provocative 
sentences are quoted: 

“Lawyers talk freely about a vanishing legal 
practice, about lay agencies engaging in unau- 
thorized practice, about diminishing litigation in 
the courts and about admnistrative agencies 
dealing with legal controversies . . . Might it be 
that there is something wrong with the way 
lawyers handle legal business? Why does the 
business man dread submitting his troubles to 


The Extent and Use of 


By SILAs 


There has been for a number of years increas- 
ing interest in judicial rule-making as an effective 
way for improving judicial administration. Year 
by year an increase in the use of that power and 
reliance upon it is observable. 

The principle of relying upon judicial rule-mak- 
ing is firmly established in many states and ex- 
perience has developed a technique of operation 
through which the courts may utilize all the talent 
of both bench and bar. An outstanding example 
of this cooperative method has been afforded in 
the field of federal district court rules. There 
have been also in the past a few instances of off- 
hand rule-drafting which have likewise proved 
the need for deliberation and the fullest coopera- 
tion of bench and bar. 

There has been concurrently considerable dis- 
cussion with what could be called the philosoph- 
ical aspects of the matter, representing an at- 
tempt to find justification for the movement in 
concepts of “inherent judicial power,” the “sepa- 
ration of powers,” and the like. State constitu- 


*Professor of Law, University of Ohio Law 
School, 


legal agencies? Why, in fact, does any citizen 
dread it? The lawyer should know all the 
answers, but his insight and his imagination 
may be so restricted by the traditional procedures 
of the profession that he is unaware of what 
is going on about him. All the while frightened 
legal business is taking flight from his preserves. 
After making allowances for the traditional 
methods, technics and learning of the profession, 
which, no doubt, are powerful influences in shap- 
ing the lawyer’s thinking and conduct, I still 
am puzzled that he does not see the implications 
in the social trends of the day.” 

As an example of this he cites the fact that 
“Every lawyer knows that the procedures gov- 
erning the admission of expert testimony are a 
travesty on justice. Why does not the lawyer do 
something about them? It is no answer to hold 
that change and reform are difficult to achieve. 
Does anyone doubt the fact, if the American bar 
seriously set itself to the task of reforming the 
law governing the admission of expert testimony, 
and for that matter of reforming trial by jury, 
that it could be achieved?” 


Rule-Making Authority 


A. Harris* 


tions differ, and while intensive research is neces- 
sary to interpret vague provisions in some states, 
the futility of obtaining a complete answer by a 
logical process becomes apparent when one re- 
alizes that these concepts are not absolutes from 
which indisputable conclusions can be drawn. 


Express Authorization of Rule-Making 


A more effective approach is to study the rec- 
ord and ascertain so far as is reasonably possible 
what the underlying conditions are and what has 
been and is being done. About ten years ago the 
subject reached the stage of research, and a com- 
mittee of the conference of bar association dele- 
gates, headed by Josiah Marvel, submitted a de- 
tailed report of the constitutional and statutory 
provisions in all states. This article, with accom- 
panying data, is not intended to include experi- 
ence as to means for furthering the movement 
or as to the state of professional opinion in any 
jurisdiction, but simply to supplement the Marvel 
committee’s report and bring it down to date. 
It has appeared most useful to embody the facts 
in tabular as well as narrative form. 

It must be kept in mind that there are various 
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degrees of rule-making power. There is the power 
which a court has over cases which come before 
it, and the power which a court may have over 
procedure in other courts; there is the power to 
make rules which do not conflict with statutes, 
and finally, the power to make rules which sup- 
plant and override statutes. 


Rules Which Supplant Statutes 


Supreme courts commonly make rules con- 
cerning their calendars, requirements concerning 
briefs and their filing, and even the record on ap- 
peal. Such matters do not justify a discussion of 
rule-making power. A rule which merely supple- 
ments a statute is not very important in view of 
the elaborate statutory provisions existing in all 
states. It is only when a rule supplants a statute 
that it becomes significant. Therefore real rule- 
making power is exercised only in states in which 
the supreme court is controlling procedure in in- 
ferior appellate and trial courts and to the ex- 
tent of supplanting previous statutory rules. 

An attempt is made to show these significant 
instances among the states by means of the ac- 
companying table. There is first presented the 
record of any constitutional provision by which 
the control of procedure is vested in either court 
or legislature. There follows an attempt to clas- 
sify the statutes which have been enacted dealing 
with rules of court. Rules which a court may 
make concerning its own procedure are referred 
to as “local rules,” and rules which affect other 
courts are called “general rules.” Then the dis- 
tinction is made between rules which must be 
“consistent with law” and those not so limited, 
which are here called “absolute rules.” 


Shift from Statute to Rule 


Because the tabulation does not permit inclu- 
sion of all details it is supplemented by a brief 
narrative summary of the history in each state. 
There follows then a report of the experience of 
the states in the exercise of this power. 

In a transfer of this function from the legisla- 
ture to the judiciary several methods are used. 
In South Dakota a code revision committee is 
separating the provisions dealing with court pro- 
cedure and including them in a set of rules for 
adoption by the supreme court. In Pennsylvania 
a court rule suspends the conflicting statute. In 
Wisconsin, West Virginia and New Mexico the 
existing procedural statutes were declared to be 
effective as rules of court, and in other states it 
has been provided that upon adoption of a court 
rule a conflicting statute shall be “superseded” 
or “of no further force and effect.” 

This material is presented primarily for its in- 
formational value, but some general observations 


may not be out of place. Examination of the 
origins of Anglo-American procedure indicate that 
courts conceived it to be an intrinsic prerogative. 
Rules appropriate to specific cases were applied 
and made applicable to similar future cases so 
that a body of common law in procedure emerged 
by the natural operation of the doctrine of stare 
decisis. 

In the course of time new situations arose, and 
however awkward, the courts, and especially 
single trial judges, felt impelled to apply the ac- 
customed rule. The power of parliament, and 
its responsiveness, resulted eventually in reform 
through procedural legislation. For long this in- 
terference by a legislature was obviously an un- 
willing service, but more and more appealed to 
as modern conditions made ancient practices un- 
couth. 

And so, until we complicated the situation 
through our acquired custom of dealing with ma- 
jor powers prospectively in constitutions, the sit- 
uation in this country remained much the same, 
with the legislatures generally crowding the 
courts out of exercise of rule-making power ex- 
cept as to minor provisions. There is no need to 
speak of the movement which culminated in the 
Field code, and its spread to twenty-seven other 
states. Certain common purposes were here ac- 
complished but the most important result was the 
abandonment of the principle of modification and 
development of procedure through court rules. 


Reluctance of Courts to Make Rules 


The Michigan record pointedly illustrates one 
principle which must be accepted. The principle 
is that a supreme court cannot be expected to 
undertake unassisted any general revision, or sub- 
stantial change, in the body of procedure. In 
Michigan in 1850 the power to regulate procedure 
was positively lodged in the supreme court in the 
text of the constitution. This was in accord with 
the state’s history, but may be attributed also 
in part to the wave of dissatisfaction which arose 
during the preceding years in New York. The 
intention may well have been that of saving pro- 
cedural law from legislative inroads. 

From that time until recently there has been an 
unbroken record of supreme court reluctance to 
act under a clear mandate. The court has acted 
only when the legislature has induced it to. In 
over sixty years the court did not exercise its 
constitutional power except when the legislature, 
after two failures to make appellate procedure 
practical, unloaded the problem on the court. 
During that time the needs of a new age were 
met by legislative acts which were obviously un- 
constitutional, but were accepted without resist- 
ance by the court or by the bar. In 1915 the need 
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for revision was met by the creation of a legisla- 
tive board of three practitioners, and procedure 
was overhauled. Subsequently the bar, being un- 
able to interest the court, obtained enactment 
of a bill which requested the court to act. It 
was doubtless more bar interest than legislative 
action which resulted in the revision of 1931. The 
legislature had created a judicial council two 
years before. The means for revising procedural 
law were finally attained, bar interest being the 
dominant factor. 

It is now perfectly obvious that a busy supreme 
court cannot be expected to perform such a great 
task unaided. The technique of drafting a code 
for the United States district courts serves as a 
guide for the states. 

Fortunately there is now a considerable body 
of experience with rule-making power success- 
fully employed by state supreme courts, where 
without constitutional recognition of the power, 
the legislature has authorized the court to deal 
completely with court procedure. There is also 
considerable evidence that once the power is re- 
linquished the legislature is disposed to keep out 
of that field, with the exception of Colorado and 
Georgia where the legislatures attempted to re- 
scind certain court rules. It is interesting that in 
those instances the rules were near the group 
which may be said to be exclusively within the 
province of the court. 

It will be seen then that it is not necessary to 
hang all hopes of reform on interpretation of 
ambiguous. words in a constitution, nor will it 
be necessary to amend the constitution to get an 
express sanction. It is much easier to move the 
legislature than to amend the constitution, and 
the result will be equally good. When a state 
bar can muster sufficient strength to support a 
change it will be able to secure legislative sanc- 
tion of court rule drafting. 

Nor is it necessary to define absolutely the 
content of the word “procedure.” When rules 
are court-made under legislative sanction there is 
a proper balance of powers, and the court and 
legislature will by experience and decisions mark 
at least roughly the boundary between what con- 
stitutes procedure and what has traditionally been 
conceived to be exclusively within legislative con- 
trol. The courts are reluctant to overstep bounds; 
they are more likely to lean backward than to 
invite legislative opposition. 

There would be much discouragement from the 
reluctance of courts empowered to regulate pro- 
cedure to act, were it not for the fact that only 
in recent years has the proper technique of bar 
assistance been developed. There is the instance 
of Arizona, where the supreme court was em- 


powered in 1901 but did not act until 1932. In 
Colorado the supreme court in 1913 was given 
by statute absolute and general rule-making 
power. This was a pioneer effort and the first 
changes were met with considerable bar opposi- 
tion. Finally in 1925 the court appointed an ad- 
visory committee, but without a legislative appro- 
priation it could not function as a permanent 
body. Only a few matters of general practice are 
now regulated by court rule and there has been 
no activity by the court within recent years. The 
supreme court of Maryland in 1927 was given 
absolute and general rule-making power over ac- 
tions at law. There has been no exercise of that 
power. On the other hand, New Jersey, Wiscon- 
sin and Washington have made _ substantial 
changes in procedure by court rule. 


Committee or Council to Aid Court 


Why do some courts exercise the rule-making 
power and others do not? The personnel of the 
court or the activity of bar association commit- 
tees may be responsible to a considerable de- 
gree. These are temporary factors and will not 
exert a permanent influence. Some states have 
devised a permanent agency, designated an ad- 
visory committee as in Wisconsin, New Mexico 
and more recently Pennsylvania. Other states 
use an existing agency, the judicial council, as in 
Washington, West Virginia and more recently 
Indiana. 

A process is evolving for securing a more flex- 
ible and continuous adjustment of procedure. 
Namely, the legislature withdraws from the field 
of regulating procedure, allowing the court to try 
its hand, and at the same time providing a perma- 
nent advisory committee or a judicial council as 
a device for the continuous exercise of this 
power. 


Rule-making Details as to All States 


Alabama. No constitutional provision. In 
1915 the legislature provided that the supreme 
court may regulate procedure in all courts not 
in conflict with statutes. (Code of 1928, Sec. 
6663.) In 1935 authority was given supreme 
court to adopt a new system of procedure for 
equity actions with help of advisory committee. 
(Laws 1935, p. 177.) No action has been taken 
pending the adoption of the Federal Rules. 

Arizona. Constitution authorizes legislature to 
control criminal procedure. (Art. VI, Sec. 22.) 
In 1901 the legislature authorized the supreme 
court to “adopt rules of practice for said court 
and for the superior courts.” (Revised Code of 
1928, Sec. 3652.) In May, 1932, the supreme 
court adopted some rules dealing with certain 
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PRESENT STATUS OF RULE-MAKING IN ALL STATES 
States in Black Type Have Full Rule-Making Power 


















































































































































Constitutional Legislature Authorizes Supreme Court to ee 
Provisions Make Rules of Through 
Local General 
Practice—| Local |Practice—| General 
Express | Implied || Not In- | Practice—| Not In- | Practice— || Local | General 
consistent | Absolute | consistent | Absolute Rules Rules 
with with 
Statutes Statutes 

Alabama 1915 1935 * Xx 
Arizona L® 1901 X 
Arkansas 1913 Xx 
California 4, ©. 1872 X 
Colorado L 1913 X 
Connecticut 1899 < 1905 « X 
Delaware 1925 xX 
Florida 1929 Xx 
Georgia L xX 
Idaho L! c4 1881 Xx 
Illinois L 1933 1933" xX 
Indiana 1937 a* 
Iowa L 1913 Xx 
Kansas 1909 X 
Kentucky 1893 Xx 
Louisiana 1870 xX 
Maine 1909 f xX 
Maryland © 1927 X & 
Massachusetts 1782 X 
Michigan C 1851 X 
Minnesota L 1905 xX 
Mississippi 1871 X 
Missouri Ch 1889 X 
Montana L 1895 x 
Nebraska Cc 1913 X 
Nevada L> 1913 xX 
New Hampshire 1791 xX 
New Jersey 1912 X 
New Mexico 1933 Xx 
New York Li 1920 7 
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PRESENT STATUS OF RULE-MAKING IN ALL STATES 
States in Black Type Have Full Rule-Making Power 





























































































































Constitutional Legislature Authorizes Supreme Court to — ae 
Provisions Make Rules of 
Through 
Local " General 
Practice—| Local | Practice—|* General 
Express | Implied || Not In- | Practice—| Not In- | Practice—|} Local | General 
consistent | Absolute | consistent | Absolute || Rules | Rules 
with with 
Statutes Statutes 

North Carolina Li Ci 1818 X 
North Dakota 1919 X 
Ohio Li 1831 1935 * Xx 
Oklahoma 1893 X 
Oregon 1913 X 
Pennsylvania 1937 l 
Rhode Island 1909 xX 
South Carolina 1882 X 
South Dakota L 1919 1937 X 
Tennessee 1932 X 
Texas Cc 1892 xX 
Utah 1884 xX 
Vermont 1917 X 
Virginia L 1887 xX 
Washington 1925 Xx 
West Virginia be 1935 xm 
Wisconsin Li 1929 X 
Wyoming 1876 X 

L—Legislature. C—Court. J. C.—Judicial Council. 

a. Rules authorized for equity practice. 

b. Criminal procedure. 

c. Power lodged in judges of Superior Courts. 

d. Power in Supreme Court to control appellate procedure. 

e. Court adopted existing statutes of procedure as rules of court. 

f. Power transferred in 1929 to judges of Superior Courts. 

B- Rules relate to equity practice. 

h. Circuit Courts may make rules not inconsistent with statutes. 

i, Provision that the original Code of Procedure be adopted by legislature. 

} Legislature has express power to make rules for courts below supreme court. 

. Power relates to appellate procedure. 
1. Rules Committee now working on complete revision. 
m 


. Statutes of procedure became rules of court by legislative act, but the court has adopted only 
minor amendments. 


n. Civil Practice Act provides that certain sections shall be “subject to rules.” 


NOTE.—The table above does not include the twenty-three states which prohibit the legislature 
from passing special laws to regulate court practice. Such provisions probably imply that the legislature 
may regulate procedure by general act. Neither are those provisions shown which establish by the con- 
stitution special types of procedure, which provisions would restrict the court’s control over such procedure. 
Also constitutional provisions are not shown in the fourteen states which give the supreme court “‘super- 
intending control” over inferior courts. Such provisions probably refer to a judicial control through writs 
and not an administrative control by court rule. 
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matters of practice. (See De Camp v. Central 
Arizona L. & P. Co., 47 Ariz. 517; 57 P. [2d] 
311 [1936].) 

Arkansas. No constitutional provision. In 1913 
the legislature authorized supreme court to make 
rules “for the convenient dispatch of business.” 
(Ark. Digest of Statutes, 1937, Ch. 41, Sec. 
2777.) The circuit courts were authorized in 
1873 to make rules for the dispatch of their busi- 
ness. (Ibid, Sec. 2859.) This power had been 
exercised by the courts before these statutes. 
(See Vol. I, Ark. Reports, 1837.) 


California. Constitution provides that the Judi- 
cial Council shall “adopt and amend rules of 
practice and procedure for the several courts not 
inconsistent with laws.” (Art. VI, Sec. 1a, 1926.) 
Prior to the constitutional amendment the legis- 
lature in 1872 provided that every court of rec- 
ord may make rules not inconsistent with law 
for its own government and the government of 
its officers. (Code of Civ. Proc., Sec. 129.) The 
Judicial Council has adopted some general rules 
of procedure usually with the assistance of an 
advisory committee of the State Bar. (213 Cal. 
xxxv et seq.) 

Colorado. No general power expressly granted 
by the constitution. Supreme court authorized 
to sit in departments subject to general control 
of court en banc and such rules and regulations 
as the court may make (Art. VI, Sec. 5). All 
laws relating to courts shall be uniform and the 
pleadings and practice of all courts, so far as 
regulated by law, shall be uniform. (Ibid, Sec. 
28.) In 1913 the legislature gave the court 
power to prescribe rules of procedure which may 
supersede any statute. (C.C.P., Sec. 444.) In 
1929 the court made a rule permitting comment 
on the evidence. This created such opposition 
that in 1931 the legislature restricted the court’s 
power in that particular. Since then no general 
revision of procedure has been attempted by the 
court. 


Connecticut. No constitutional provision. The 
legislature authorized the surpeme court and the 
superior courts to make rules for the regulation 
of the respective courts. In 1899 the judges 
of the superior court were authorized to make 
orders and rules necessary to put into effect the 
civil practice act. (General Statutes 1930, Sec. 
5359.) In 1905 they were authorized to make 
certain other rules of practice and all conflicting 
statutes were deemed to be repealed. (Ibid, Sec. 
5360.) By statutory direction the judges of 
superior courts made a compilation of the rules 
in civil causes in the Connecticut Practice Book 


of 1922. 


A later compilation was made in the 
Practice Book of 1934. 


Delaware. No constitutional provisions. In 
1925 the legislature provided that the chief jus- 
tice and associate justices adopt general rules of 
procedure and upon becoming effective all con- 
flicting laws shall have no further effect. (Revised 
Code 1935, Sec. 4643.) A bar association com- 
mittee was appointed to assist the court but noth- 
ing was accomplished. 

Florida. Constitution provides that the su- 
preme court may sit in a body or in two divi- 
sions, under such regulations as may be pre- 
scribed by law or by rules of said court not in- 
consistent therewith. (Art. V. Sec. 4.) In 1929 
the legislature provided that the supreme court 
prescribe rules of procedure in actions “pending 
in said supreme court,’ and thereafter all laws 
in conflict therewith shall have no effect. (Per- 
manent Sup., 1936, Sec. 4682 [1.]) In 
1936 the supreme court upon a report by a spe- 
cial committee of the state bar association 
adopted rules for government of trial courts in 
common law cases. (122 Fla. 881.) 


Georgia. There is no direct constitutional 
provision except that it is provided that the 
procedure of ‘certain courts shall be uni- 
form, which “uniformity must be established 
by the General Assembly.” (Art. VI, Sec. 
9, Par. 1.) In 1821 the legislature provided 
that the judges of the superior courts may con- 
vene annually to establish uniform rules of prac- 
tice. (Ga. Code, Ann., 1937, Sec. 24-2628.) From 
time to time the supreme court and the court of 
appeals have adopted rules of practice for their 
respective courts. (See ibid, Book 9, p. 315.) 
The superior judges have by convention adopted 
various rules for superior courts, and in Decem- 
ber, 1936, the rules were completely revised. (See 
ibid, 24-3301 et seq.) In 1937 the legislature 
amended Sec. 24-2628 by providing that the 
“rules so recommended by the convention of 
judges shall not become operative and of force 
and effect until enacted into law by the General 
Assembly of Georgia.” (Laws 1937, p. 464.) The 
legislature therein attempted to repeal certain 
rules. 

Idaho. Constitution provides that legislature 
shall control procedure in courts below the su- 
preme court. (Art. V, Sec. 13.) The territorial 


legislature in 1881 provided that every court may 
“make rules not inconsistent with law for its 
own government.” (Code, 1932, Sec. 1-1604.) 
The supreme court has from time to time made 


rules relating to appellate practice. (45 Idaho 
XXXiv. ) 
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Illinois. The constitution does not expressly 
designate the court or the legislature as the 
agency to control procedure. But there is an 
implication that it is in the hands of the legisla- 
ture by the provision that all laws relating to the 
proceedings and practice of all courts, so far as 
regulated by law, shall be uniform. (Art. VI, 
Sec. 29.) In the Practice Act of 1933, which was 
a complete revision of the practice, the supreme 
court was authorized to make rules supplemen- 
tary to but not inconsistent with the Act. (Ann. 
Statutes, Chapt. 110, Sec. 126.) The Court was 
given further power with respect to certain sub- 
jects as the provisions of the act were made 
“subject to rules.” (Ibid, et seg. See Sections 
151, 166, 167, 172, 181, 185 and 187.) 


Indiana. No constitutional provision. In 1937 
the legislature provided that the supreme court 
shall adopt rules of practice and procedure and 
all laws in conflict therewith shall be of no fur- 
ther effect. (Laws 1937, p. 459.) The court in 
1937 adopted the existing practice acts as rules 
of court and with the assistance of the Judicial 
Council is working out a revision of the pres- 
ent practice. 

lowa. The constitution authorizes the General 
Assembly to provide for a general system of 
practice in all courts. (Art. V, Sec. 14.) The 
legislature in 1913 provided that the supreme 
court may adopt rules for the submission or re- 
hearing of cases. (Code, 1935, Sec. 12803.) The 
court has from time to time exercised this limited 
power. (Code, 1935, pp. 1879 et seq.) 


Kansas. No constitutional provision. In 1909 
the legislature provided that the supreme court 
may make rules for the regulation of procedure 
in all courts consistent with the code. (G. S., 
1935, 60-3825.) The supreme court has from 
time to time exercised this power by adopting 
certain rules of practice in that court and has 
adopted a few rules of practice relating to dis- 
trict courts. (144 Kansas xxiii.) 


Kentucky. The constitution gives the court of 
appeals power to make certain rules concerning 
rehearings. (Sec. 118.) In 1893 the legislature 
provided that the court of appeals may make 
rules for the convenient dispatch of its business. 
(Civil Code of Practice, Sec. 760.) The court 
of appeals has from time to time made rules 
regulating appellate practice. (Carroll's Ky. 
Codes 1927, p. 973.) 

Louisiana. No Constitutional provision. In 
1870 the legislature provided that the supreme 
court shall have full power to establish rules (not 
inconsistent with law) to secure regular and ex- 
peditious disposition of its business. (General 


Statutes, Sec. 1412.) The supreme court has 
from time to time adopted rules of appellate 
practice. (171 La. vii.) 


Maine. No constitutional provision. The leg- 
islature in 1909 provided that the supreme court 
may establish rules not inconsistent with law 
respecting modes of trial and conduct of business 
in suits in law and equity. This section was 
amended in 1929 by striking out such power. 
(Revised Statutes 1930, Ch. 91, Sec. 2.) In 
1929 the justices of the superior courts were 
authorized to adopt rules governing proceedings 
in said court, but until such rules were adopted 
the supreme judicial court shall govern the pro- 
ceedings. (Idem, Sec. 16.) In 1930 the justices of 
the supreme judicial and superior courts adopted 
certain rules for their respective courts. (129 Me. 
503-44.) 


Maryland. Constitution provides that judges 
of court of appeals shall regulate appellate pro- 
cedure by rule and shall promulgate rules regu- 
lating proceedings and pleadings in equity. (Art. 
IV, Sec. 18.) In 1927 the legislature provided 
that the court of appeals shall prescribe general 
rules for all courts governing procedure in civil 
actions at law which shall have the force of law. 
(1935 Sup. Art. 26, Sec. 35A.) In 1933 the 
court of appeals promulgated general rules for 
equity cases (see published rules) but never ex- 
ercised the power over actions at law. 


Massachusetts. No constitutional provision. 
Commencing in 1782 the legislature has author- 
ized the courts to promulgate codes of rules con- 
sistent with law for regulating the practice of 
such courts. (Ann. Laws 1933, Vol. 7, Ch. 213, 
Sec. 3.) In 1926 the supreme judicial court 
repealed all previous rules and adopted new rules 
for practice before the full court and for the 
regulation of practice at common law and equity. 
(See published rules of 1926 and amendments.) 


Michigan. Constitution provides that the su- 
preme court by general rules shall establish 
practice in courts of record. (Art. VII, Sec. 5.) 
In 1851 the legislature provided that the 
supreme court shall establish by general rule the 
practice in courts of record in the cases not pro- 
vided for by any statute. (Ann. Stat., 1938, Sec. 
27.34.) In 1931 the supreme court adopted 
general rules dealing with trial and appellate 
practice. (Compiled Laws, 1935 Sup., p. 1362 
et seq.) 

Minnesota. Constitution provides that legal 
pleadings and proceedings shall be under the 
direction of the legislature. (Art. VI, Sec. 14.) 
In 1905 the legislature provided that the supreme 
court could prescribe rules of practice in said 
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court. (Statutes 1927, Sec. 133.) Likewise it was 
provided that the district courts could adopt gen- 
eral rules of practice for said courts. (Statutes 
1927, Sec. 174.) From time to time these courts 
have adopted rules of practice. (See Mason’s 
Statutes 1927, pp. 2127-44.) 


Mississippi. No express provision in the con- 
stitution deals with procedure except that the 
legislature shall provide by law for the certifica- 
tion of all causes that may be transferred to or 
from any chancery or circuit court. (Art. VI, 
Sec. 163.) In 1871 the legislature provided that 
the supreme court shall make rules respecting 
appellate procedure, the pleading and trial of 
causes therein, consistent with law. (Ann. Code 
1930, Sec. 3377.) The supreme court from time 
to time has made rules of appellate procedure. 
(161 Miss. 903.) 


Missouri. There is no express constitutional 
provision. Constitution does provide that the Cir- 
cuit Court of St. Louis may sit in general term 
for the purpose of making rules of court. (Art. 
VI, Sec. 27.) In 1889 the legislature provided 
that the supreme court and courts of appeal shall 
make rules to carry into effect the code dealing 
with appeals. (Ann. Statutes [1932], Sec. 1029, 
1030.) From time to time the supreme court has 
made rules of appellate practice. (338 Mo. i.) 

Montana. The constitution provides that all 
laws relating to courts shall be uniform and the 
proceedings and practice, so far as regulated by 
law, shall be uniform. (Art. VIII, Sec. 26.) In 
1895 the legislature provided that every court may 
make rules not inconsistent with the laws of this 
state for its own government. (Rev. Codes, 1935, 
Sec. 8845.) The supreme court has from time 
to time made rules of appellate practice. (101 
Mont. xvii.) 

Nebraska. Constitution expressly provides that 
the supreme court may promulgate rules of pro- 
cedure for all courts not in conflict with laws 
governing such matters. (Art. V, Sec. 25, adopted 
in 1920.) Before the constitutional amendment 
the legislature provided in 1913 that the judges 
of the supreme court may make rules for the 
dispatch of business before said court. (Comp. 
State. 1929, Sec. 27-210.) Pursuant to this stat- 
ute the court in 1914 adopted rules of appellate 
practice. (94 Neb. vii.) There has been no exer- 
cise of the power granted by the constitutional 
amendment of 1920. 

Nevada. The constitution provides for crim- 
inal proceedings “under such rules and regulations 
as may be prescribed by law.” (Art. VI, Sec. 5.) 
In 1913 the supreme court was given power to 
make rules for its own government and the gov- 


ernment of the district courts. (Comp. Laws, 
1929, Sec. 8377.) The supreme court has adopted 
rules of appellate practice (Comp. Laws, 1929, 
Vol. 4, pp. 2466 et seq.), but has not attempted 
to make rules concerning district courts. The dis- 
trict courts in 1887 under previous authority 
adopted rules of practice for district courts. 
(Comp. Stat., 1929, Vol. 4, p. 2474.) 


New Hampshire. No constitutional provision. 
The legislature at an early date provided that 
the supreme court shall have general superin- 
tendence of inferior courts, and that superior 
courts may adopt rules of practice for the con- 
duct of its business. (Public Laws, Chap. 315, 
Sec. 2, and Chap. 316, Sec. 7.) The supreme 
court has from time to time made rules of ap- 
pellate practice but has not attempted to regu- 
late the procedure of “inferior courts.” (See 
published rules.) 


New Jersey. No constitutional provision. In 
the Practice Act of 1912 the legislature provided 
that, in addition to existing powers theretofore, the 
supreme court shall prescribe rules of procedure 
for certain courts. Such rules shall supersede stat- 
utes. (Revised Stat., 1937, Sec. 2:27-1493.) Pur- 
suant to this act the supreme court promulgated 
rules in June, 1913, and has at various times 
amended the same. (See published rules of 1929 
and later amendments.) 


New Mexico. No constitutional provision. In 
1933 the legislature provided that the supreme 
court could by rule regulate practice and pro- 
cedure, existing statutes to remain in force as 
rules of court. (Laws, 1933, p. 147.) In 1933 
the supreme court adopted all the existing code 
of procedure as rules of court with some amend- 
ments. (38 New Mexico vii.) 

New York. The constitution provides that the 
legislature shall have the same power to alter and 
regulate jurisdiction and proceedings in law and 
equity as it has heretofore exercised. (Art. VI, 
Sec. 20, adopted 1925, formerly section 5 of Con- 
stitution of 1846.) The original code of proce- 
dure was adopted as the result of a constitution 
provision of 1846 that the legislature appoint 
three commissioners to provide a system of pro- 
cedure to be submitted to the legislature for 
adoption and modification from time to time. In 
1920 the legislature provided for the calling of a 
convention to adopt rules of practice not incon- 
sistent with civil practice act adopted by legisla- 
ture. (Laws 1920, Ch. 902.) In 1924 a majority 


of the justices of the appellate division were 
given power to adopt, amend or rescind any rule 
of civil practice, not inconsistent with any statute. 
(Cahill’s Con. Laws, 1930, Chap. 31, Sec. 82.) 
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Pursuant to the statute, rules of practice were 
adopted and have been subsequently amended. 
(Cahill’s Civ. Prac. Act, p. 593.) 


North Carolina. Constitution provides that 
legislature has express power to regulate pro- 
cedure of courts below the supreme court. (Art. 
IV, Sec. 12.) In 1818 the legislature provided 
that the supreme court shall prescribe rules of 
practice for the supreme court and for superior 
courts. (Code of 1935, Sec. 1421.) In 1921 it 
was provided further that the supreme court may 
make such rules but they shall not conflict with 
statutes. (Code of 1935, Sec. 1421, a.) The 
supreme court has made rules of practice in the 
supreme court and has adopted a few rules of 
practice for superior courts. (Code of 1931, p. 
2661 et seq., and 200 N.C. 811-49.) 

North Dakota. No constitutional provision. 
In 1919 the legislature provided that the supreme 
court shall adopt uniform rules of procedure for 
all district courts. (Comp. Laws, 1925, Sup., 
Sec. 769 a6.) The supreme court has from 
time to time adopted rules of practice for the 
supreme court and in 1920 adopted a few rules 
of practice for district courts (41 N.D. 687 et 
seq.) 

Ohio. The constitution of 1851 provided for 
the appointment of three commissioners to pre- 
pare a revision of practice and procedure to be 
reported to the General Assembly for action. 
(Art. XIV.) Commencing with 1831 the legis- 
lature has provided that the various courts adopt 
rules of practice for their respective courts, but 
all rules must be consistent with law. (General 
Code, Sec. 1473, 1522, 1556, and 10501-13.) In 
1936 the supreme court was given power to alter 
and amend rules and make other and further 
rules for regulating appellate proceedings in any 
of the courts of the state. (General Code, Sec. 
12223-47.) The courts have from time to time 
made rules of practice for their respective courts. 
(130 O.S. lxix and 50 Oh. App. xlix.) No attempt 
has been made by the supreme court to make 
rules for inferior courts. 

Oklahoma. No constitutional provision. The 
legislature provided in 1893 that the supreme 
court could make general rules applicable to all 
courts. (Complied Statutes, 1921, Sec. 890.) The 
supreme court has from time to time made rules 
governing procedure in that court but has not 
adopted rules regulating procedure in inferior 
courts. (159 Okla. v.) 


Oregon. No constitutional provision. In 1913 
the legislature provided that the supreme court 
could prescribe rules for the orderly dispatch of 
business in that court. (Code, 1930, Sec. 28-207.) 


In 1911 the supreme court was authorized to 
prescribe rules for original cases. (Ibid, Sec. 28- 
104.) From time to time the supreme court has 
adopted rules governing procedure before it. (154 
Ore. 681.) 


Pennsylvania. No constitutional provision. In 
1937 the legislature provided that the supreme 
court could prescribe by rule the procedure in 
all courts, which rules would suspend conflicting 
statutes. It was provided that a rules commit- 
tee be appointed to assist the court. (Laws 1937, 
Act. No. 392.) A rules committee has been 
appointed and is studying the problem of a re- 
vision of the entire system of procedure. 

Rhode Island. No constitutional provision. 
About 1909 the legislature provided that each of 
the courts may promulgate rules for regulating 
practice therein not expressly provided by law. 
The rules of the superior courts shall be subject 
to the approval of the supreme court. (General 
Laws 1923, Ch. 324, Sec. 7.) The supreme and 
superior courts have from time to time adopted 
rules regulating practice in such courts. (26 
R. L. v.) 


South Carolina. There is no express constitu- 
tional provision controlling procedure except that 
the judges of circuit courts shall have such pow- 
ers at chambers as the General Assembly may 
provide. (Art. V, Sec. 25.) In 1882 the legis- 
lature provided that the supreme court adopt 
rules for its procedure and that the judges of 
the supreme and circuit courts shall meet every 
two years to revise rules regulating the practice 
in the circuit courts. All of such rules to be 
consistent with law. (Code of Laws 1932, Sec. 
905 and 904.) Rules have from time to time 
been adopted governing the procedure in the cir- 
cuit and supreme courts. (Ibid, pp. 1241 et seq.) 

South Dakota. Constitution provides that the 
proceedings and practice of all the courts, so far 
as regulated by law, shall be uniform. (Art. V, 
Sec. 34.) In 1909 the legislature provided that the 
supreme court shall establish rules of practice 
therein not inconsistent with laws, and that the 
supreme court shall establish rules of practice in 
civil actions not inconsistent with laws which shall 
be binding on all courts. (Complied Laws 1929, 
Sec. 5133 and 5134.) In 1919 the legislature pro- 
vided that the supreme court shall on or before 
the first day of July, 1919, establish rules of prac- 
tice governing mode of trial and instructing juries 
in both civil and criminal actions, not inconsistent 
with laws. (Ibid, Sec. 2504A.) The supreme court 
has from time to time adopted rules for pro- 
cedure in the supreme court and certain rules 
concerning procedure in trial courts. (40 So. 
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Dak. 1.) In 1937 the legislature authorized the 
supreme court to appoint a Code Commission to 
revise the entire body of law; the substantive 
law to take effect when enacted by the legisla- 
ture, and the procedural law when “promulgated 
by the supreme court.” The act is interpreted 
to constitute legislative recognition of the con- 
stitutional authority of the supreme court in 
respect to rule-making. (See Jour. A.J.S., 21-25.) 

Tennessee. No constitutional provision. In 
1835 the legislature provided that the supreme 
court may make rules of practice for better dis- 
posal of business before it. (Ann. Code 1934, 
Sec. 10638.) Court of appeals was given sim- 
ilar power in 1929. (Ann. Code 1934, Sec. 10626.) 
In 1932 the supreme court was authorized to 
make rules of practice for all courts; such rules 
may abrogate, suspend, or modify statutory rules 
of practice if made by unanimous vote of su- 
preme court. An advisory commission was set 
up “to advise the court from time to time, re- 
specting desirable changes.” (Ann. Code 1934, 
Sec. 9928.) From time to time the appellate 
courts have adopted rules of practice for their 
respective courts. (Ann. Code 1934, Vol. 7, p. 
521 et seq.) No attempt has been made to 
modify statutes by rules, 

Texas. The constitution provides that the 
supreme court may make rules of procedure not 
inconsistent with the laws of the state for the 
government of the court and other courts to 
expedite the dispatch of business therein. (Art. 
V, Sec. 25.) In 1892 the legislature provided 
that the supreme court may make rules of prac- 
tice for that court and other courts not incon- 
sistent with law to expedite the dispatch of busi- 
ness in said courts. (Rev. Civ. Statutes, 1925, 
Art. 1730-1731.) The supreme court has from 
time to time since 1892 made rules for procedure 
on appeals and for practice in district and county 
courts. (104 Tex. 641 [1912] with amendments 
126 Tex. v. [1936].) 


Utah. No constitutional provision. In 1884 
the territorial legislature provided that the courts 
of record may make rules not inconsistent with 
laws. (Revised Statutes, 1933, Sec. 20-7-4.) From 
time to time the supreme court has made rules 
of practice for causes before it. (85 Utah vii.) 

Vermont. No constitutional provision. In 1917 
the legislature provided that the justices of the 
supreme court and superior judges shall make 
rules to carry into effect the Practice Act and 
to cover other matters of pleading and pro- 
cedure. (General Laws 1917, Sec. 1804.) The 
justices have apparently not acted under this 
joint power but the supreme court justices have 


made rules for practice in the supreme court 
and the superior judges have made rules for 
county and chancery courts pursuant to previous 
statutory authority. (See published rules of 
1936.) 

Virginia. The schedule attached to the con- 
stitution of 1902 provided that all legal proceed- 
ings prosecuted after the constitution goes into 
effect shall be proceeded with in the manner now 
or hereafter provided by law except as otherwise 
provided in the constitution. (Schedule, Sec. 3. 
See Art. VI, Sec. 88.) In 1887 the legislature 
provided that the court of appeals make general 
regulation for the practice of all courts of record. 
In 1928 further power was given the court of 
appeals to publish rules maturing actions at law 
and in chancery. (Code of 1936, Sec. 5960 and 
5960a.) The court of appeals has from time to 
time made rules governing practice before it. 
(167 Va. xxix.) 


Washington. No constitutional provision, ex- 
cept that the judges of the superior courts shall, 
from time to time, establish uniform rules for 
the government of the superior courts. (Art. 4, 
Sec. 24.) In 1925 the legislature provided that 
the supreme court shall prescribe rules of prac- 
tice and procedure for all courts, all conflicting 
laws shall be of no further effect. (Rev. Stat- 
utes 1932, Sec. 13-1.) Pursuant to such general 
authority the supreme court has adopted a few 
general rules for the superior courts. (Rev. Stat. 
1932, Vol. 1, p. 157 et seq.) 


West Virginia. No constitutional provision. In 
1935 the legislature provided that the supreme 
court could adopt rules of procedure for all 
courts, all statutes relating to procedure shall 
have effect only as rules of court. The Judicial 
Council was made an advisory committee to as- 
sist the court. (Code, 1937, Sec. 5183.) Pur- 
suant to this authority the supreme court has 
made a few rules governing minor matters of 
practice in the trial courts. (116 W. Va. lvii.) 

Wisconsin. The constitution of 1848 provided 
for the appointment of three commissioners to 
revise the system of procedure and report to 
the legislature; such commission shall terminate 
upon making such report unless otherwise pro- 
vided by law. (Art. VII, Sec. 22.) In 1929 the 
legislature provided that the supreme court shall 
by rules regulate practice and procedure in all 
courts of the state. All statutes regulating pro- 
cedure were declared to be in effect as rules of 
court. An advisory committee was set up to 
assist the court. (Statutes 1937, Sec. 251.18.) 
From time to time the supreme court with the 
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assistance of the advisory committee has modi- 
fied existing procedural rules. (217 Wis. v. See 
also In re Constitutionality—204 Wis. 501.) 
Wyoming. No constitutional provision. In 
1876 the legislature provided that the supreme 


court may prescribe rules of practice for said 
court not inconsistent with laws. (Revised Stat- 
utes 1931, Sec. 31-107.) From time to time the 
supreme court issued rules for practice in that 
court. (42 Wyo. 529.) 


Our Profession’s Outstanding Duty 


The forgotten lawyer is a numerous species, 
but hardly more numerous than the forgotten 
judge. Nobody knows how many justices and 
police judges are at work throughout the coun- 
try, nor what they are doing. In only a few of 
the smaller states is it possible to ascertain their 
number. It is obvious, however, that in their 
jurisdiction lie the preponderant number of both 
civil and criminal cases; that they serve a great 
majority of all litigants as well as serving the 
state in nearly all prosecutions. 

That their work is considered by very few 
lawyers is to be expected. The practitioner’s in- 
terest lies in the tribunal which serves his clients. 
It is impossible for individual lawyers, however 
concerned about justice at the base of our great 
hierarchy of courts, to effect reforms. To mod- 
ernize our “inferior” courts their problems must 
be made part of the agenda of the organized bar. 

Only a little has been accomplished to this 
time. The discouraging factor is that bar organ- 
izations have not entered this field, in which re- 
form is most needed, and in which great prog- 
ress is possible. A factor which encourages is 
the existence of a complete and practical pro- 
gram. Wherever there has been planning, in a 
scientific spirit, provision is made for abolishing 
lay judges with fees in lieu of salaries, and of 
placing responsibility for administration in an 
organized judicial system. Such a system is as 
yet nowhere existent in any state. Massachusetts 
comes nearer than any other state, and is en- 
gaged in studies and efforts to abolish inferior 
tribunals. In Virginia the fee-paid magistrate, 
working without supervision, has virtually dis- 
appeared. Plans are under way in Washington, 
with some prospect for success. There has been 
a struggle in Ohio, and it doubtless will continue. 

It must be noted that for more than a genera- 
tion the problem has been partly solved through 
creating various kinds of municipal courts. Some 
of these, and notably those in Cleveland, Chicago, 


Minneapolis and Los Angeles, by reason of hav- 
ing organized superintendence, have served as 
models for courts of general jurisdiction. In the 
cities the worst faults of the anachronistic sys- 
tem, derived from eighteenth century England, 
but sadly perverted by relying on lay judges of 
brief tenure and speculative stipends, have been 
in part cured, and this may explain current 
apathy. But hundreds of these lesser municipal 
courts are far below a reasonable standard. 

When, a few years ago, the rural and suburban 
justices became racketeers in pretending to en- 
force traffic rules, lawyers as well as other vic- 
tims protested, and something was gained. With 
the subsidence of this indecency, lawyer inter- 
est waned. The trouble was that few lawyers had 
an ideal of what was needed and could be had. 
They did not realize that the entire subject was 
one that their associations should grapple. Not 
one such association in a hundred has been suffi- 
ciently interested even to create a committee, 
which creation constitutes the first feeble reaction 
to a sense of responsibility. 

And all the time the organized bar winces 
when the profession is criticized in general terms. 
Even a bold start for this simple reform, without 
which our system of remedial justice cannot 
escape widespread and deserved prejudice, would 
bring a bar association, whether local or state, 
into cooperation with citizen associations, and 
go far to support our profession’s pride and in- 
fluence. 

One could go on indefinitely with facts and 
arguments. The intention here is only to direct 
attention to the latest of a number of comments 
on the operation of minor courts, and probably 
the best, by a learned judge who devoted four- 
teen years to service in one of the people's 
courts. The Editor is proud of the opportunity 
to publish on the following pages a part of one 
of Judge Henry T. Lummus’ recent lectures. 





The time is ripe for betterment. 


... Men are insisting, as per- 


haps never before, that law shall be made true to its ideal of 


justice.—Benjamin N. Cardozo. 
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Justice in Minor Courts Appraised by Expert 


If the legal profession has any duty in respect to the admin- 
istration of justice, that duty extends to the more than twenty 
thousand people’s courts in which resides the greater part of 


judicial administration, as to both civil and criminal cases. 


The 


following comment on the work done in minor courts was pre- 
pared by the Honorable Henry T. Lummus, justice of the supreme 
judicial court in Massachusetts, who served fourteen years as 
judge in a court of minor jurisdiction. This article is part of three 
lectures delivered by Judge Lummus at Northwestern University 
Law School, later published under the title, The Trial Judge. (The 
Foundation Press, 11 S. La Salle St., Chicago.) 


I must not fail to speak of the trial judge or 
magistrate in the lower courts, who deals with- 
out jury with the smaller civil and criminal af- 
fairs of the people. Some successful lawyers 
have been known to speak of these courts with 
a snobbish sneer, as indeed they sometimes speak 
of criminal courts generally. Yet I feel that my 
own service in a minor court, though perhaps 
over-long, gave me an insight into the lives of 
all sorts of people in a manufacturing city that 
those lawyers will never gain, and helped round 
out my judicial education. From the standpoint 
of statecraft, of inculcating confidence in our 
courts and our government among multitudes of 
our people, many of them of foreign birth, no 
courts in the land compare in importance with 
these despised inferior tribunals of first instance. 
They are not too lowly to receive the recognition 
and earnest consideration of Chief Justice 
Hughes. As long ago as 1916 he said, “Justice in 
the minor courts—the only courts that millions 
of our people know—administered without fa- 
voritism by men conspicuous for wisdom and 
probity, is the best assurance of respect for our 
institutions.”** With the advent of the automo- 





“Address before New York State Bar Associa- 
tion, January 14, 1916, 39 Reports New York State 
Bar Assn. 287 (1916). So also Arthur Train, The 
Prisoner at the Bar (2d Ed., 1908) 45, 46. Chief 
Justice Hughes said at another time, “A petty 
tyrant in a police court, refusals of a fair hearing 
in minor civil courts, the impatient disregard of an 
immigrant’s ignorance of our ways and language, 
will daily breed bolshevists who are beyond the 
reach of your appeals. Here is work for lawyers. 
The supreme Court of the United States and the 
court of appeals will take care of themselves. Look 
after the courts of the poor, who stand most in 
need of justice. The security of the Republic will 
be found in the treatment of the poor and the 
ignorant; in indifference to their misery and help- 
lessness lies disaster.” 42 Reports New York State 
Bar Assn. 240, 241 (1919). John Alan Hamilton 
of Buffalo said, “In the neglect of our lower 
courts, in the contemptuous belittling of their im- 
portance, in the supine indifference of the public 


bile, and of motoring offenses, all classes of so- 
ciety have an opportunity to observe the working 
of these courts. A low grade of justice in them 
lowers the reputation of the whole judicial sys- 
tem. People judge all courts by the sample best 
known to them. 

Coming as I do from a small and densely pop- 
ulated state, I must not be dogmatic with respect 
to conditions in vast areas where a single farm 
may be as large as an Eastern county. In 
sparsely settled regions, lay justices of the peace 
may be necessary if there is to be justice at all. 
But in urban and suburban communities the jus- 
tice of the peace system has outlived its useful- 
ness although too often it survives. In such 
places there should always be organized courts 
with trained lawyers as judges. A few miles of 
travel to reach a good court is a trifle nowadays. 
Payment for judicial service by fees the amount 
of which varies according to the decision, ought 
nowhere to be tolerated.7®° Yet it was sustained 
by the supreme court of Indiana, on the ground 
that the amount of fees dependent upon the de- 
cision was small.7° That is reminiscent of the 





to the character and caliber of the men who offer 
themselves as candidates for these magistracies, 
there exists a discrimination against the poor that 
is far more threatening, because it is more funda- 
mental and less obvious, than any mere flaw in our 
procedure. A man can but lose what he has. . 
The present mental attitude of the public toward 
our lower courts is a survival from a time when 
the ‘lower classes’ of society neither enjoyed nor 
expected the consideration accorded the well-to- 
do. The importance of the cause under former 
standards was naturally measured by the amount 
at stake. We are beginning dimly to perceive that 
if we are to be consistent in our professed desire 
to provide equal justice for all, we must measure 
the significance of the cause by its importance to 
the litigant. With such a standard to be met, who 
shall say that the small cause of the poor man 
calls for less wisdom, less judgment, less breadth 
of vision, than are assumed to be required for 
incumbency on the higher bench?” 43 Reports 
New York State Bar Assn. 474, 475 (1920). 
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excuse of the unmarried mother, who could not 
see why people made so much talk about her hav- 
ing a baby; “it was such a little baby.” The 
fee system, although the amount of fees be not 
dependent in terms upon the result, tends to im- 
pair judicial integrity. Police and prosecutors 
can punish a justice of the peace who discharges 
defendants whom they wish to convict, by failing 
to bring cases before him. In civil cases, a jus- 
tice of the peace paid by fees is tempted to find in 
favor of plaintiffs, for they are the source of his 
business and will not patronize a justice before 
whom they cannot win.*? Judicial independence 
is as necessary in lower courts as in others, and 
is to be had in precisely the same way.** 





“Tumey v. Ohio, 273 U. S. 510. “No human 
being knows, and very likely no human being 
could find out, how many justices of the peace 
there are in Ohio, and who they are. An official 
roster prepared from the best sources available by 
the secretary of state listed a total of 2,266.” Bett- 
man, Ohio Criminal Statistics (1932) 48. Prof. 
T. L. Howard says, “The justice of the peace is a 
universal, and universally condemned, American 
institution. It is doubtful if a more striking ex- 
ample of cultural lag can be found in the political 
field than the attempt which is made in most of 
our forty-eight states to serve the ends of justice 
in the twentieth century by a medieval English 
instrument.” 13 Tennessee Law Rev. 19 (Dec., 
1934). As to justices of the peace in New York, 
see Report of Commission on Admn. of Justice 
(1934), Legislative Document 50, page 557, “The 
practice of holding up automobile drivers on one 
or another pretext and subjecting them to the pay- 
ment of.a small fine and heavy costs is an intoler- 
able abuse.” Second Report, Judicial Council of 
Connecticut (Dec., 1930) 22. 

*State v. Shelton, 205 Ind. 416. Cole v. Wherly, 
206 Ind. 461. Harding v. Minas, 206 Ind. 661. 

"Albert Lepawsky, The Judicial System of 
Metropolitan Chicago (1932) 143-152. There is 
truth in the old gibe that J. P. stands for Judg- 
ment for the Plaintiff. 

™“The magistrate is one of the most important 
officials in the city. He has more opportunities 
for evil or good in a week than a judge of the 
supreme court has in a year. He can nullify the 
actions of the police: he can curb disorder or en- 
courage it: he can be a terror to evil-doers or an 
ally. The magistrate must be freer from 
ulterior influences and his integrity should be as 
unquestioned as that of the judges in our very 
highest court. A righteous magistrate is a bless- 
ing to the community. He is bound to make ene- 
mies if he is consistently and courageously doing 
his duty. I would suspect him if everybody is his 
friend. ‘Woe unto you when all men shall speak 
well of you.’” Chief Magistrate William McAdoo 
in 43 Reports New York State Bar Assn. 415, 416 
(1920). So Arthur Train, The Prisoner at the 
Bar (2d Ed., 1908) 57, 58. The practical power 
of the magistrate is not generally realized. When 
he discharges a prisoner, even for a high crime, 
police and prosecutors seldom exercise their right 
to present the case to the grand jury. When he 


Outrageous misconduct on the part of a lawyer 
in the trial of a case is often condemned as 
“police court” tactics. I always resented that 
expression. I know no reason why a court deal- 
ing with small affairs may not be conducted with 
as much decency and dignity as one in which the 
weightiest issues are argued. Yet common report 
is that in many places a resident could not take 
a foreign visitor into the minor courts without 
shame and humiliation at the scene.7® Too long 
we have reasoned in the vicious circle, that since 
we have trusted these courts with little power 
for good, a cheap judge is good enough; and that 
since we have cheap judges, we must not give 
these courts more power. Removal of these 
courts from political domination, and insistence 
upon honorable, intelligent, and well-trained 
judges, is within the power of the people. The 
path to that end is plain to all who wish to see. 


Judges Should Cultivate Pride 


There is no sensible foundation for the inferi- 
ority complex of some of the judges of minor 
courts, which causes them to fear that insistence 
upon ordinary decency and decorum in their 
courts would be deemed a pretentious aping of 
their betters. There is no disgrace in being a 
judge of a minor court. A seat on the bench 
there is of great importance, and can be made 
of great dignity and usefulness. Filling it is 
much better than rattling around in a higher seat. 
A judgeship in a lower court requires good legal 
knowledge and great practical sagacity. In Mas- 
sachusetts, where the lower courts are fortunately 
free from political domination, some of the 
judges would grace any court in the state. Our 
main trouble in Massachusetts is that they are 
paid salaries intended for part-time service, and 
that plan has been outgrown. The ideal is to 
have full-time judges, adequately paid. Districts 
should whenever possible be made large enough 
to permit the realization of this ideal. Special 
or occasional judges, paid on a per diem basis, 
should be avoided whenever possible. 

The expression “police court” has been abol- 





does so in smaller cases within his jurisdiction, 
the prosecution is concluded. When he convicts, 
professional criminals can appeal, but an ordinary 
poor man often cannot finance an appeal. 

“Professor Raymond Moley, Our Criminal 
Courts (1930) 3-13. Professor Glueck, Crime and 
Justice (1936) 41-48. Roscoe Pound, Criminal 
Justice in America (1930) 190. Some minor courts 
“appear to be conducted by whispered confidential 
communications with politicians and criminal-law 
practitioners of doubtful repute, rather than by 
solemn public proceedings in open court.” Crim- 
inal Justice in Cleveland, directed and edited by 
Pound and Frankfurter (1922) 601. 
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ished in Massachusetts, and ought to be abolished 
everywhere. It suggests that the court exists for 
the use of the police, and that they have some 
peculiar rights. A judge ought to keep the police 
at arm’s length, treat them as he does other liti- 
gants, and let them get their legal advice else- 
where. He is lost as a judge when, as sometimes 
happens, he begins to think of himself as the 
father of the community and to collaborate with 
the police in devising means to keep it in order. 
He ought to keep himself as free from discussions 
of cases outside the court room as a judge of the 
highest court. These are not counsels of perfec- 
tion. They represent the daily practice of many 
such judges whom I know. 


Abuse of Appeal System 

The evils of the system of appeals from these 
courts in criminal cases to a jury court, have al- 
ready been mentioned. Sometimes judges of 
lower courts impose extravagant sentences in or- 
der that the penalty when cut down in the higher 
court may still be substantial. The sounder prac- 
tice, so long as an arbitrary right to appeal for a 
new trial by jury exists, is for the lower court to 
impose a moderate sentence, which a guilty de- 
fendant ought to accept; and then, if he does not 
accept it, for the higher court to impose a some- 
what larger but still reasonable penalty. Coun- 
sel for defendants will attack this policy on theo- 
retical and idealistic grounds; but their own use 
of the appeal system is not characterized by ideal- 
ism, but by a realistic violation of every rational 
theory of appeal. Like the continuances which 
form so common a part of defense strategy, the 
appeal wears out complainants and government 
witnesses. It discourages conscientious work on 
the part of judges in the lower courts. Double 
trials of the same case waste public time and 
money.™ It has been suggested that the election 
of trial by jury ought to be made, if made at 
all, before trial in the lower court, following the 
procedure in civil cases in the lower court now in 
force in my own state.*! Whatever may be the 
true remedy, a system as inconsistent with speedy 
and effective criminal justice as the familiar ap- 
peal system cannot be allowed to live forever. 


”“Petty Criminal Appeals,” by L. B. Orfield, 16 
B. U. L. Rev. 635 (June, 1936). 

™Mass. Gen Laws (Ter. Ed.), c. 231, secs. 97- 
110. Final Report of Mass. Judicature Commis- 
sion (1921), House Doc. 1205, page 37 et seq. 
First Report, Mass. Judicial Council (1925) 19; 


Neither can the similar system of civil appeals 
to a jury court, whereby in many states the party 
losing in a minor court merely washes the slate 
clear and tries again.** 

The abolition of the system of criminal appeals 
from minor courts for jury trial may be facili- 
tated in cities by the establishment of unified 
criminal courts, in which the same judges sit with 
and without jury, in the large cases and small 
ones. A defendant who insists upon jury trial 
in such a court may be given what he says he 
wants sooner than he wants it. The result is 
likely to be that he will not want it at all. The 
objection to a unified criminal court is that judges 
find continuous criminal work depressing and 
deadening. Unless they can find temporary re- 
lief in some other class of cases, first-class men 
are likely to refuse places on the bench. [Unifi- 
cation of all tribunals in any city would obviate 
monotony and equalize burdens among the judges. 
—Editor. ] 

One of the most interesting developments in 
lower courts is simplified procedure in small civil 
claims. It is surprising how little of pleading, 
practice, and evidence is really necessary in a 
hearing before a judge. Small claim procedure as 
it exists may be the germ of greater things.** 





Second Report (1926) 65; Ninth Report (1933) 
27, 34; Tenth Report (1934) 23; Eleventh Report 
(1935) 44; Twelfth Report (1936) 29; Report of 
Special Crime Commission, Mass. Senate Doc. 125 
(1933) ; Report of Special Commission on Inves- 
tigation of the Judicial System, Mass. House Doc. 
1750 (1936). 

““Tt is obvious that a jury trial is fast coming 
to be recognized as an unduly expensive method 
for the settlement of small claims, and as such 
should be discouraged.” First Report, Judicial 
Council of Rhode Island (1927) 13. 

“Massachusetts, in 1920, was the first state to 
provide a statewide simplified procedure for small 
claims not exceeding $35, later raised to $50. G. L. 
(Ter. Ed.), c. 218, secs. 21-25. The procedure was 
established by the district courts by rule, and 
included service by registered mail. All laws of 
evidence were abolished. I had the honor of help- 
ing Chief Justice Wilfred Bolster of the muni- 
cipal court of the city of Boston in the drafting 
of the rules, and still take pride in our creation. 
The name of that court may be misleading; it is 
not one established by the city, nor a part of the 
municipal government. It is a district court, es- 
tablished by the Commonwealth like all others 
in Massachusetts. As to small claim practice, see 
Report of Commission on Administration of Jus- 
tice in New York (1934), Legislative Document 
50, pages 31, 736 et seq. 
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Bar Association Activities 


Under this head the Section of Bar Organization Activities of the American Bar 
Association will regularly present new items of a practical bearing on the every day 
work of state and local bar associations. The secretaries of all state bar associations 
constitute the committee on news reporting. Items should be submitted to one of the 
following bar executives: J. L. W. Henney (Ohio), Gilson G. Glasier (Wis.), and F. 
B. H. Spellman (Okla.). The cooperation of all bar officers, editors and committee 
members in furnishing items of interest is earnestly solicited. 


Action Delayed in Iowa 


Until the last two years the Iowa Bar Asso- 
ciation showed little interest in the integration 
movement. Contentment with the status quo is 
often indicative of a comparatively high grade 
bar. The success of the Nebraska bar in acquir- 
ing unification by court rule, after taking a poll 
of all lawyers, led to a similar course in Iowa. 
Meetings were held in 90 counties; favorable 
resolutions were adopted in 76 counties, opinion 
was evenly divided in 3, and in 11 the vote was 
adverse. Fortified by this remarkable approach 
to unity of opinion the Association submitted to 
the supreme court a supplemental petition, brief 
and argument, comprising 93 printed pages. A 
hearty endorsement of integration appears here 
signed by every member of the supreme court’s 
advisory council. There was also a map showing 
the geographical distribution of support, and a 
chart with detailed figures as to voting in the 
counties, with percentages. In 34 counties the 
affirmative vote was 100 percent. 

Meanwhile opponents organized under the 
name “Iowa Lawyers, Incorporated.” The court’s 
reaction was to request a second polling, to be 
undertaken by the court itself. This has resulted 
in stagnation because the court wants both sides 
to agree on the questions to be submitted. Four 
members of the supreme court are “up for elec- 
tion” this year. 





New York Convention Hard at Work 


The New York Constitutional convention is deep 
in its labors and is expected to complete its work 
in the latter part of the summer. A special meet- 
ing of the New York State Bar Association will 
be held early in July to settle the Association's 
recommendations. The Circular Letter of that 
Association dated May 11 mentions three im- 
portant proposals already submitted: (1) a man- 
datory Torrens system of land registration, (2) 
compensation to persons injured in traffic acci- 
dents (one proposal regardless of negligence, and 
one which requires the beneficiary to be without 
fault), (3) creation of a department of justice 


with an appointed attorney-general as chief 


officer. 

It is to be hoped that the convention will learn 
from the fiasco of the 1915 convention, and the 
Illinois convention of 1923, that submission of 
an entire revised constitution is certain to unite 
all voters who are offended by any single feature, 
and result in an emphatic rejection. The pres- 
ent constitution in New York, and in most states, 
would be so rejected if submitted to a unit vote. 
The proper plan was employed in Ohio at the 
time of the last revision, when altered articles 
were submitted separately and most of them 
were adopted by the voters. 





State Bar Associations Need Members 


Officers of state bar associations would do well 
to read the report of the membership committee 
of the Ohio Association, submitted at the winter 
meeting and published in the American Bar Jour- 
nal for March at page 256. So long as worthy 
lawyers do not join their state associations there 
is something lacking in the association itself. 
New ways of making membership more attrac- 
tive are being discovered. New modes of persuad- 
ing worthy lawyers to join are being employed. 
The Ohio committee suggests that non-members 
be given invitations to attend the conventions. 
This would be worth more than it would cost, 
certainly, and it suggests further that the asso- 
ciation journal be sent to selected lists of non- 
members free for a considerable time, and possi- 
bly regularly at a trifling cost. (The journal also 
should be sent to newspaper editors willing to 
receive it, and to all legislators.) 

There are still too many state associations that 
do not realize the absolute need for a journal 
and too many that depend on a few pages occa- 
sionally in a law school publication. Most of 
the money devoted to the annual proceedings, or 
all of it, should be diverted to a live monthly 
journal. One who sees many bar publications ob- 
serves that the associations which are vigorous 
and growing are the associations which have 
newsy journals. There is no real state bar as 
long as acceptable lawyers refuse to join the 
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association. The Ohio Bar Association is one that 
may well be studied as an example, and study 


may begin with the report of its last meeting, 
above referred to. 





In Defense of Judicial Independence 


A committee “for the protection of judicial 
independence,” comprising nine members, has 
been appointed by President Loyd Wright of the 
Los Angeles Bar Association, to “investigate 
from time to time any and all attempts which 
may be made by public addresses, radio broad- 
casts, newspaper articles, or otherwise, to influ- 
ence the determination by any judge or jury, 
together with all matter to belittle our courts 
or bring the same into disrepute,” and to report 
with recommendations to the Association’s board 
of trustees. This action is further evidence that 
bar associations are indispensable as to their 
services to the profession and to the public and 
that their scope of usefulness steadily increases. 





Lawyers Support Legal Aid Society 


President Harrison Tweed, of the Legal Aid 
Society of New York City, in his report for the 
year 1937 shows a substantial increase in con- 
tributions made by lawyers, whose gifts consti- 
tuted over eighty percent of all contributed in- 
come. In that year 103 law firms gave a total 
of $39,608, and individual lawyers gave $12,020. 
Of the law firms thirty-five gave $100 for each 
partner and $10 for each associate. This Society 
is the oldest in the country. Besides its main 
office there is one devoted to seamen’s compensa- 
tion and another as headquarters for the Volun- 
tary Defenders Committee, through which law- 
yers conduct defenses for indigent prisoners. 





Argument Against Bar Integration 


The principle of the inclusive state bar with 
large powers for performing the collective duties 
of the profession and a democratic control is so 
simple, and so thoroughly aligned with our fun- 
damental principles of government, and the 
wide-spread experiments with bar integration are 
so convincing, that it becomes increasingly diffi- 
cult for opponents to justify their fears and pro- 
duce arguments. Opposition backed by sincer- 
ity is to be welcomed. Such instances are be- 
coming rare. The opposition that has to be 
fought is, in the main, not willing to argue. 

This by way of introduction to the argument 


advanced by a New Jersey lawyer which has 
received wide publication. We quote only the 
more positive opinions he expressed: 

“I think all disinterested parties will agree 
that the proponents of this integration, regimen- 
tation or corporate Fascist Bar, or what have 
you, have not made out a very strong case. . . 
With integration goes the freedom of the bar. 
The great epics of our profession have been the 
courageous defense by lawyers of the weak, the 
victims of persecution by reason of public hys- 
teria, ignorance and intolerance. If we are regi- 
mented what is there to insure the public and 
the profession that the leadership of the bar may 
not be impelled by the same mass emotion, 
coupled with political pressure, to make rules 
that will prevent lawyers from performing their 
full duties to their clients? It is the first move 
toward Fascism and must be prevented.” 





Limiting Admission to Practice 


Figures on admissions to the bar in 1937 
recently published in The Bar Examiner show 
that 8,934 new candidates were admitted, an 
increase of more than three hundred over last 
year. The national percentage of success for 
those taking the bar examinations in all states 
was 48 in comparison with 46 per cent the pre- 
vious year. Meanwhile law school enrollment, 
which dropped 4 per cent in 1936, declined an- 
other 3 per cent in the fall of 1937. With 
requirements of college education going into 
effect next year in several important states, and 
with economic conditions as they are, it seems 
probable that there will be a further decline in 
law school enrollment next year. The effect on 
bar admissions, however, is never immediate. 

Discussion of limitation of the bar seems to 
be increasing. Delaware, however, is the only 
state which has officially recognized such a need. 
It has a rule promulgated more than a year ago 
which provides that: “No person shall be regis- 
tered as a student of law unless his registration 
is, in the judgment of the board of examiners, 
warranted in order that there may be a com- 
petent number of persons to practice as attorneys 
in the courts of this state.” 

The board has as yet taken no steps to use 
this power and perhaps will not be called upon 
to do so since admission requirements in Dela- 
ware of a college degree or equivalent as shown 
by examination, and, except for office students, 
study in a law school approved by the American 
Bar Association, are among the highest in the 
country. Kansas is now the only other state 
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where in all cases a college degree is necessary. 
These requirements in Delaware and an increase 
in the percentage failed in the bar examinations 
have resulted in reducing admissions from six- 
teen in 1930 to six in 1937. 





Lawyers Tire of Pumping Leaky Ship 


Members of the Cleveland Bar Association 
last fall contributed $4,581.19 to inform voters 
concerning the qualifications of candidates for 
the municipal court, and all but $105.26 was ex- 
pended. The lawyers who have been giving thus 
liberally for fifteen years or more in an endeavor 
to get better results out of the election system 
ought to know more about needs than any 
others, and they became convinced some years 
ago that there would not be an acceptable state 
of affairs until a better system had been adopted. 
The many judges in Cleveland and throughout 
the state whose tenure has been jeopardized, or 
who have had their judicial careers terminated 
without cause, realize the need for change, but 
the sportsmanship of politics usually prevents 
frank utterance. The practitioners who have 
been loyally, disinterestedly and anonymously 
trying to keep the present system from becom- 
ing worse would like to plug the leaks and stop 
pumping. 





Specialist Listing Proves ‘Successful 


After one full year’s trial the members of the 
Los Angeles Bar Association indicated by vote 
that the listing of members as specialists in 
certain fields of law and practice should be con- 
tinued. The registration has enabled both lawyers 
and prospective clients to profit by the selection 
of experienced attorneys. Under this system 
members of the Association in practice for five 
years may be registered in not more than three 
fields of special experience, paying a small fee. 
Inquiries directed to the secretary result in the 
selection of names in rotation from the listed 
cards. There are twenty-seven special fields 
listed, very few of which are served by regular 
practitioners. 

The testing which the Los Angeles Association 
has made should serve many other associations. 
It is one conducted very readily, and at almost 
no expense to members or the Association, and 
available to every member frequently, as well 
as to laymen. The plan seems to meet various 
needs heretofore unsatisfied. It would seem that 
many associations should very soon profit by 
this example. 


The Bar and Its “Radio Audience” 


The Oregon and Washington State Bars appro- 
priated $1,800 to experiment with broadcasting. 
The program was called “Law Theater,” and was 
put on at three stations on three succeeding Sat- 
urday evenings, 8:30 to 9:00. Thereafter all 
lawyers in both states were requested to vote for 
or against this venture. Only one-fourth of the 
Oregon lawyers who voted were satisfied. The 
Washington vote also was an emphatic negative, 
the figures being 1,052 against 243. There should 
have been an attempt to get the opinions of peo- 
ple who might need the services of lawyers. If 
they enjoyed the program there would still be 
the question as to any possible cash returns for 
the outlay. For those who want to spend money 
swiftly the radio offers boundless opportunity. 





A Prep School for Bar Executives 


Students of Duke University law school get one 
kind of preparation for the profession they aspire 
to enter more fully, probably, than those in any 
other school. For years all students at Duke 
have been members of a bar association. Not 
only are bar affairs ably discussed at regular 
meetings, but there also is the excellent Duke 
Bar Association Journal, which has been pub- 
lished twice a year for six years. The work done 
by officers and committees of this Association is 
far better than that of a good many voluntary 
associations. It has the advantage of being inclu- 
sive. The latest number of the Journal is a model 
for student editors. It would be fortunate for 
North Carolina if all graduates from this school 
should be admitted in that state. They would 
know from the start what their profession should 
do in the support of collective interests. 





What Massachusetts Courts Need 


“What our judicial system needs is some sort 
of administrative management in the interests 
not only of the courts themselves, but in the 
interests of the public. The supreme judicial 
court is the head of our judicial system and 
by statute is given the power of superintendence. 
Because there has been no compelling need of 
the exercise of this power heretofore is hardly 
a reason for its non-exercise today. We have 
suggested that this does not necessarily involve 
laborious investigations by every member of 
the supreme court, but it does involve the use 
of facilities now available. The deliberate 
recommendations of those charged with a study 
of administrative problems, if approved by the 
supreme court, will have the practical effect of 
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an order.” ( Thirteenth Report of Massachusetts 
Judicial Council, Nov., 1937) 





Ohio Bar Studies Rule-Making Power 


At its summer session the Ohio Bar Associa- 
tion will deal with a report from its committee 
on civil procedure which embodies a draft bill to 
delegate to the supreme court the power to pre- 
scribe general rules of civil procedure for itself 
and for all other courts. The effect of such an 
act would be very like that of the Wisconsin law, 
because it provides that the Ohio judicial coun- 
cil shall act as an advisory committee and con- 
duct hearings in accordance with directions from 
the supreme court. This would amply justify 
the existence of the council and make of it a 
permanent rules committee. 

The bill expressly reserves to the legislature 
the power to amend, modify or repeal rules so 
made. It is unique in one feature, that of extend- 
ing the delegated rule-making power so that the 
“rules may also govern any review of or other 
supervisory proceedings from the final judgment 
or decision of any court, board, officer or com- 
mission when such review is authorized by law.” 

The report is fortified by an extensive survey of 
the constitutional powers involved, and names 
the following states in which rules so made have 
been sustained as constitutional: New Jersey, 
Colorado, Delaware, Washington, Maryland, 
Florida, Wisconsin, Tennessee, New Mexico, West 
Virginia, Indiana, Pennsylvania and South Da- 
kota. In New Jersey and Colorado this status 
has existed since 1913, and in all the others since 
1925. In no instance has the power been re- 
voked. Not only does the theory of judicial 
regulation of procedure gain adherence, but there 
is now included, in the present draft, the matter 
of appeals from boards and commissions. This 
movement, wherever it is effective, opens the 
way to conformity between state practice and 
procedure and that prescribed in the pending 
rules for the United States district courts. 

The report also includes considerable matter 
concerning joinder of parties and causes of action 
and citations to cases in this field. 





Local Government News Covered 


A reference to Legal Notes on Local Govern- 
ment on page 227 of the April number of this 
Journal requires correction. This is the publica- 
tion of the municipal law section of the American 
Bar Association, and it is published bi-monthly, 
not quarterly. And this mention permits again 
of citing as a model, this publication, comprising 
eighty large pages, more or less, of valuable 


information for some 10,000 lawyers directly 
interested in municipal law. The Association and 
section have done well to meet the existing need 
in advance of commercial interests. And the 
success of the experiment should stimulate other 
sections to follow. This publication is a striking 
example of the service which a bar organization 
can do for its members. 


New York Criminal Code Revision 

Readers interested in criminal procedure should 
know that a comprehensive revision of the New 
York criminal code has been completed by an 
able committee created by the Commission on 
the Administration of Justice, of which Senator 
John L. Buckley is chairman. Senator Buckley’s 
description of the work appears in the New York 
State Bar Bulletin, Jan., 1938. Secretary Leon- 
ard S. Saxe, 80 Centre St., New York City, is the 
official to be consulted concerning this report and 
revision. The original code was prepared in 
1850, but not adopted until 1881. While there 
has never been a revision there have been hun- 
dreds of amendments, and amendments to amend- 
ments. In six recent years 420 amendments were 
proposed and 80 were adopted. The present com- 
mittee has conferred with Professors Mikell and 
Keedy, who served as reporters in preparing the 
model code for the American Law Institute. The 
present committee’s work is in the form of six 
reports submitted to the Commission. 





Too Many Reported Decisions 

“The bar is faced with a practical problem, that 
of controlling in some way or other the bulk of 
reported decisions, with which they are now be- 
ing flooded.” This was said recently by Profes- 
sor Eldon R. James, Harvard Law Librarian and 
chairman of the ABA committee on the duplica- 
tion of legal publications. (Mass. Law Quarterly, 
Jan.-Apr., 1938.) This also was said: 

“There are too many decisions being pub- 
lished. Too many long opinions are being writ- 
ten. . . . It will not be many years before the 
question will be recognized as an acute one, as 
to whether we can continue in view if the bulk of 
legal materials, the use of precedents in the way 
in which they have been used in the past. The 
difficulty even now in making thoroughgoing in- 
vestigations of the decisions is patent. The digests 
are too large. The bulk of the decisions is too 
great. In another generation it is unlikely that 


the libraries and the bar will be able to buy the 
digests or the annotated statutes of that time. 
The new Pennsylvania digest is being sold for 
In twenty-five years when the new Penn- 


$400. 
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sylvania digest comes out it will probably sell 
for $1,000. . . . Possibly something can be done 
in the matter of controlling decisions if the bench 
and the bar are sufficiently aroused.” 





Approaching Court Organization Problem 

The California State Bar’s committee on 
administration of justice has committed itself in 
favor of “revamping the structures of inferior 
courts throughout the state as a matter of pri- 
mary and major importance.” The State Bar 
has for some time been struggling with the prob- 
lem of coordinating numerous courts of appeal. 

In support of the present proposal it is urged 
as a preliminary step that the board of governors 
employ a competent person to make a complete 
factual survey of inferior courts. This should 
not be a difficult job, in view of the well settled 
principles involved, and of the fact that there is 
a superior court in every county in California. 
But to “revamp” the inferior courts it becomes 
necessary to dispense with all lay judges and all 
judges who are paid by fees and to unify jurisdic- 
tion in a single tribunal in each county. This is 
a political problem of major size. Its inherent 
difficulty recommends an early start. It has 
been done in one state and is being undertaken 
in several others. 

The survey would have the very great advan- 
tage of the voluminous reports made by the state 
judicial council, and would need, apparently, no 
more investigation than that of the justices’ 
courts. 





Cleveland Bar Association Commended 
Much credit is given the Cleveland Bar Asso- 
ciation for improvement in the office of county 
prosecutor extending over the past ten years. In 
1928 the Association brought about the nomina- 


tion of George B. Harris and Ray Miller, on 
opposing tickets, so that the voters could not help 
selecting an able prosecutor. The Association 
then secured an increase in the appropriation to 
the office amounting to about forty percent, which 
made it possible to strengthen the personnel. The 
legislature has failed to increase the prosecutor’s 
salary, the consequence being that some assist- 
ants receive more pay than the prosecutor him- 
self. 

In many cities where prosecution has been 
weak the bar has taken no important part, pre- 
sumably because a bar association cannot afford 
to suffer a division on partisanship. Where it is 
possible to have its nominations adopted by the 
dominant party or parties, as it was possible in 
Cleveland, the bar can render a significant serv- 
ice to the public and still avoid partisan tension. 





Client Wants Reason for Defeat 

At the recent annual meeting of the Cincinnati 
Bar Association a significant address was made 
by Judge Simon Ross, of the Ohio court of 
appeals, who declared that there should be 
amendment of the constitution to get rid of 
needless and technical distinctions between law 
and equity cases on trial and on appeal. Con- 
tinuing Judge Ross said: 

“T do not advocate the elimination of the jury. 
It still has a much needed purpose, and that 
is the decision of factual issues, whether they 
be found in law or equity, or other proceedings. 
Any jury would welcome the submission of direct, 
specific questions of fact. They resent being 
presented complicated cases involving the solution 
of multiple intricate questions, which they have 
no experience to meet. 

“The lawyer often finds difficulty in explaining 
to a client why a case was lost in a reviewing 





rare numbers are priced higher. 


important public and law libraries. 





Concerning Binders and Back Numbers 


BINDERS—A very good cloth-bound binder, with gold lettering on the 
back, is supplied by the Judicature Society, postage prepaid, for One Dollar. 
It will hold at least four volumes of the JOURNAL. 

BACK NUMBERS—Previous issues of the JOURNAL, from Vol. 1, 
No 1 to date are available. Several gaps have been supplied recently through 
a reproduction process. The charge for most numbers is ten cents. A few 


INDEX—A cumulative index to the first twenty volumes of the JOUR- 
NAL is now available on request. The names of 237 authors are listed, fol- 
lowed by nearly 2,000 references. Complete files should be available in all 
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court. 


why he loses it. 


just what has happened. 
elimination of these difficulties. 


The client usually is not interested in 
why he wins a case, but he wants a good reason 
He is entitled to this. 
of our present procedural processes make it most 
difficult for the lawyer to explain to his client 
I strongly urge the 
They can be re- 
moved with a corresponding increase in the re- 
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spect for the courts and satisfaction upon the 
part of the litigants. 

“My criticism is merely as to procedure in 
trial and review courts. 
procedure should under no circumstances be 
permitted to interfere with the attaining of the 
real purpose of all courts—speeedy and certain 
justice to the litigant.” 


My conviction is that 


Membership Directory—Am. Judicature Society 


The following members have been received between May 15, 1937 and May 15, 1938 


Alabama 
Albert J. Farrah, University 
John L. Goodwyn, Montgomery 
Hugh D. Merrill, Anniston 


Arizona 
Theron J. Byrne, Prescott 
J. Early Craig, Phoenix 
Chester H. Smith, Tucson 


Arkansas 
W. H. Arnold, Texarkana 
Henr Moore Jr., Texarkana 
Pace Little pods 
Frank S. Quinn, Texa 
Walter G. Riddick Little "Rock 
Bernal Seamster, Fayetteville 
Adrian Williamson, Monticello 


California 
Fred G. Athearn, San Francisco 
Joseph W. Bingham, Palo Alto 
Arthur W. Brouillet, San Francisco 
Andrew F. Burke, San Francisco 
George Cosgrave, Los Angeles 
Lewis Cruickshank, Los Angeles 
Charles deY. Elkus, San Francisco 
Frank G. Finlayson, Angeles 
Ford. W. Harris, Los Angeles 
WwW. Langdon, San Francisco 
Marshall F. McComb, Los Angeles 
Garret W. McEnerney, San Francisco 
William H. Orrick, San Francisco 
Gilford G. Rowland, Sacramento 
oseph Scott, Los Angeles 
mard B. Slosson, — fandes 
Alfred Wright, Los Angeles 
Colorado . 
George M. Corlett, Mcate Vista 
Robert S. Gast, Pueblo 
Connecticut 
G. Baird, Hartiord 
tia W. Carpenter Hartford 
illiam S. Locke, Hartford 
ag jr. . Putnam 
Prank McGuire, New London 
Patrick 2. O’Sullivan, —— 
= S. Pullman, Bridge 
wucius F, Robinson po iertiord 
Harry Silverstone, Bridg dgeport 
Frederick H. Wiggin, New Haven 


Delaware 
ohn Biggs, Jr., Wilmington 
erbert ohen, Wilmington 


Caleb S. Layton, Wilmington 
Josiah Marvel, Jr., Wilmington 
District of Columbia 
Nathan Cayton, Washington 
Clarence B. DesJardins, ashington 
William T. Fryer, Washington 
William Cattron Rigby, Washington 
Horace Russell, Washington 
Vincent L. Toomey, Washington 


Florida 

Thomas B. Adams, Jacksonville 
Joseph S. Diver, Jacksonville 
Alfred _A. Green, Daytona Beach 
ohn D. Harris, St. Petersburg 

. F. Himes, Tampa 
Dewey Knight, M 
E. J. L’Engle, Jacksonville 


Ralph D. Mershon, Miami 

Robert R. Milam, Jacksonville 
Herbert S. Phillips, Tampa 

fo ma M. Taliaferro, re 

ly Thom re, Miami 

rank D. Upe St. Augustine 


Blanton Fortson, eo 
C. Baxter Jones, Seen, 
Arthur Gray Powell, Atlanta 
Illinois 
|: Leroy Adair, Quincy 
sawrence Chaffee, Chicago 
Henry P. Chandler, Chicago 
enn Ss. Caw, Chicago 
Burnett M Chiperfieln, Canton 
Thomas J. ‘Con Chicago 
Herbert Decker, Chicago 
William S. Elliott, Chicago 
Barry N. Gottlieb, Chicago 
mery Lancaster, Quincy 
~~, Landis, Chicago 
Charles Leviton, Chicago 
ohn S. Lord, Chicago 
ayes McKinney, Chicago 
Carl Meyer, Chicago 
Eugene Quay, Chicago 
Harold L . Reeve, Chicago 
Chase M. “Smith, Chicago 
Richard Spencer, Chicago 
Benjamin Wham, Chicago 
Ww. . Whitmore, Bloomington 


Indiana 

Fred P. Bamberger, Evansville 
james M. Barrett, Jr., Fort Wayne 
ohn D. T. Bold, Evansville 
Martin J. Downey, Hammond 
William.H. Hill, Vincennes | 
Frank E. Horack, Jr., Bloomington 
Jose h H. Iglehart, ‘Evanevill 

ilfred denean. Centervil 
Thomas Konop, _— ‘Dame 
Clarence F., Merrill, Indianapolis 
James R. Newkirk, Fort Wayne 
Roland Obenchain, South Bend 
Edwin Steers, Sr., Indianapolis 
Thomas tevenson, Indianapolis 
Carl Wilde, Indianapolis 


lowa 
Thomas J. Guthrie, Des Moines 
Buell McCash, Bloomfield 
Clyde McFarlin, Montezuma 
= C. Murray, Sheldon 
W. Powers, Denison 
Paul Sayre, Iowa City 


Frank W. Senneff, Britt 
Kansas 
William J. Brockelbank, Lawrence 


W. W. Harvey, Tope 
Edwin S. McAnany, Kansas City 
F. J. Moreau, Lawrence 


Kentucky 
Robert T. Caldwell, Ashland 
Frank M. Drake, Jouisville 
W. H. Dysard, Ashland 
William Field, Louisville 
Churchill Humphrey Louisville 
Charles W. Morris, Louisville 
William Sampson, Harlan 


James G. Wheeler, Paducah 

Lorenzo K. Wood, Louisville 

Wilson W. Wyatt, Louisville 
Louisiana 

Dan Debaillon, Lafayette 

Edward Dubuisson, Opelousas 

Elias Goldstein, Shreveport 

Jerome Hall, University 

Pike Hall, *~- 

Rufus £ Harris, New Orleans 

Delos R Johnson, Franklinton 

Joseph Merrick Jones, New _— ans 

Cullen R. Liskow, Lake Char 

George T. Madison, — 

H. F. Madison, Jr., Monroe 

Roberts C. Milling, New Orleans 

Victor A. Sachse, Baton Rouge 

Walter J. Suthon, Jr., New Orleans 

Rene A. Viosca, New Orleans 

Howard B. Warren, Shreveport 


Maine 
Charles J. Dunn, Bangor 
Robert T. Smith, South Paris 

Maryland 


Thomas N. Bartlett, Baltimore 
Walter C. Capper, Cumberland 
W. Calvin Chesnut, Baltimore 
ustinus Gould, Baltimore 
edgar Allan Poe, Baltimore 
Laurie H. Riggs, Baltimore 
Charles Ruzicka, Baltimore 
Morris A. Soper, Baltimore 
Roszel C. Thomsen, Baltimore 
Joseph N. Ulman, Baltimore 


Massachusetts 
Louis S. Cox, Lawrence 
John W. Cronin, Boston 
Byron K. Elliott, Boston 
Waldo C. Hodgdon, Boston 
Eldon R. James, Cambridge 
W. Barton Leach, Cambridge 
Henry T. Lummus, Boston 
Edward A. MacMaster, Bridgewater 
A. E. Pinanski, Boston 
William G. Rowe, Brockton 
Samuel M. Salny, Fitchburg 
Edward H. Warren, Cambridge 


Michigan 

eney C. Bogle, Detroit 

Howard D. Brown, Detroit 
George J. Burke, Ann Arbor 
Henry M. Butzel, Detroit 
Edward S. Clark, Bay City 
Louis F. Dahling, Grosse Pointe 
Selden S. Dickinson, Detroit 
Carl R. Henry, Al 
Elroy O. Jones, Detroit 
Morton Keeney, Grand Rapids 
Edwin C. Lewis, Detroit 
Daniel J. QicKenna, Detroit 
Edmund C. Shields Lansing 
Cleveland Thurber, Detroit 
Paul Weadock, Detroit 
Charles Wright, pr Detroit 
Edward P. Wright, Detroit 


Minnesota 
St. Paul 
Barker, Minneapolis 


Monte Appel, 
Leavitt R. 























William H. Petares, Minnen lis 
Abbott L. Fletcher, Minneapolis 
Henry M. Gallagher, St. Paul | 
Oscar G. Haugland, Minneapolis 
Leo P. McNally, Minneapolis 

R. B. Reavill, Duluth — ; 
Philip F. Sherman, Minneapolis 
Edward S. Stringer, St. Paul 


Mississippi 
Thomas C. Kimbrough, University 


Missouri | 
Albert S. Abel, St. Louis ‘ 
William H. Becker, Columbia 
Charles L. Carr, nsas City 
D. stain, Kansas City 
Robert M. Crain, St. Louis f 
William W. Crowdus, St. Louis 
A. G, Eberle, St. Louis | 
Ronald J. Foulis, St. Louis 
— B. Gage, Kansas City 
urance M. Hyde, Jefferson City 
James C. Jones, St. Louis ; 
Joseph A. McClain, le St. Louis 
Henry L. McCune, Kansas City 
David A. Murphy, Kansas City 
Ralph E. Murray, Kansas City 
Ralph R. Neuhoff, St. Louis 
Merrill E. Otis, Kansas City 
Leslie A. Welch, Kansas City 
Maurice H. Winger, Kansas City 
John S. Wright, Kansas City 
Montana 
Milton S. Gunn, Helena 
D. M. Kelly, Butte 
A. F. Lamey, Havre 
D. C. Warren, Glendive 
Julius J. Wuerthner, Great Falls 


Nebraska 
Clinton J. Campbell, Lincoln 
J. L. Cleary, Grand Island 
Frederick M. Deutsch, Norfolk 
Wymer Dressler, Omaha 
William C. Fraser, Omaha 
Fred T. Hanson, McCook 
J. A. C. Kennedy, Omaha 
Barton H. Kuhns, Omaha 
George W. Pratt, Omaha 
Frank E. Randall, Omaha 


Nevada 
Ernest S. Brown, Reno 7 
Thomas O. Craven, Carson City 
Charles Lee Horsey, Las Vegas 
Edward F. Lunsford, Reno 
Leo A. McNamee, Las Vegas 
Samuel Platt, Reno 
John R. Ross, Yerington 
Clyde D. Souter, Reno 
George B. Thatcher, Reno 


New Hampshire 

Peter H. Woodbury, Manchester 

New Jersey 
William Clark, Princeton : 
Thomas G. Haight, Jersey City 
oseph Harrison, Newark 
1 allace Leyden, Hackensack 
Francis V. D. Lloyd, Hackensack 
John Milton, Jersey City 
William J. goneen, [5 Hackensack 
Sylvester Smith, Jr., Newark 
Thomas Glynn Walker, Newark 

New Mexico 
J. O. Seth, Santa Fe 

New York 
Paul Shipman Andrews, Syracuse 


C. Alexander Capron, N. Y. C. 
Elliott E. Cheatham, N. Y. C. 


Louis Connick, N. Y. C. 

Drury W. Cooper, N. Y. C. 
Eli W. Debevoise, N. =; ¢. 
Edward J. Dimock, N. Y. C. 
William J. Donovan, N. Y. C. 
Marion Fisher, N. Y. C. 
Harold J. Gallagher, N. Y. C. 
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Meyer Hal . % 
Learned Hand, N. Y. C. 
John M. Harlan, N. 7. < 
Samuel J. Harris, Buffalo 

Neil G. Harrison, Binghamton 
Vermont Hatch, N. Y. C. 
Frank H. Hiscock, Syracuse 
N. Henry Josephs, N. Y. C. 


AMERICAN JUDICATURE SOCIETY 


Edwin M. Otterbourg, N. Y. C. 
Randolph E, Paul, ir: Ge 
Timothy N. Pfeiffer, N. Y. C. 
George Ramsey, N. Y. C. 
yoomme Roberts, N. Y. C. 
oseph Rosch, Alpeny. 
Harold Seligson, N. Y. C. 
Whitney North Seymour, N. Y. C. 
Bernard L. Shientag, N. Y. C. 
Kenneth M. Spence, N. Y. C. 
Nathan Sweedler, Brooklyn 
Ralph R. nomen, Jounin 
Harrison Tweed e GS 
we Van Voorhis, Rochester 
Jeston Vernon, Jr., N. Y. C. 
Samuel R. Wachtell, N. Y. C. 
Charles W. Walton, Kingston 
Allen Wardwell, N. Y. C. 
Cornelius W. Wickersham, N. Y. C. 
Henry D. Williams, N. Y. C. 


North Carolina 
ohn S. Bradway, Durham 
homas J. Harkins, Asheville 
John J. Parker, Charlotte 
Charles G. Rose, Fayetteville 
William M. Toomer, Naples 
North Dakota 
Philip H. Bangs, Grand Forks 
Powless W. Lanier, Fargo 
Herbert G. Nilles, Fargo 
Neal E. Williams, Fargo 
Ohio 
John H. Agate, Cleveland 
ae | S. Ballard, Columbus 
R. H. Bostwick, Chardon 
Edwin W. Brouse, Akron 
Kenneth B. Cope, Canton 
Carlton S. Dargusch, Columbus 
Arthur H. Day, Columbus 
ohn P. Dempsey, Cleveland 
. B. Dworken, Cleveland 
Erwin R. Effiler, Toledo 
Walter A. Eversman Toledo 
Harold W. Fraser, Toledo 
Elmer E. Hilpert, Cleveland 
= C. Hostetler Cleveland 
J. B. Huber, Akron 
Bert M. Kent, Cleveland 
J. Francis Kicak, Youngstown 
Russell M. Knepper, Columbus 
E. E, Lindsay, New Philadelphia 
Carrington T. Marshall, Columbus 
Edwin J. Marshall, Toledo 
William A, Miller, Xenia 
R. H. Nesbitt, Akron 
Herman J. Nord, Cleveland 
H. C. Pontius, Canton 
Charles W. Racine, Toledo 
Walter S. Ruff, Canton 
Murray Seasongood, Cincinnati 
Edward Grandison Smith, Steubenville 
Joseph L. Stern, Cleveland 
Sidney G. Stricker, Cincinnati 
H. i. Toulmin, Dayton 
Oklahoma 
Bert B. Barefoot, Oklahoma City 
John F. Butler, Oklahoma City 
O. A. Cargill, Oklahoma City 
James C. Denton, Tulsa 
Tom W. Garrett, Oklahoma City 
Harry O. Glasser, Enid 
Roscoe E. Harper, Tulsa 
Howard B. Hopps, Oklahoma City 
R. B. F. Hummer, Oklahoma City 
Tom D. McKeown, Ada 
Edwin R. MacNeill, Pawnee 
Edwin L. O'Neil, Bartlesville 
Fred B. H. Spellman, Alva 
Hal C. Thurman, Oklahoma City _ 
Raymond A. Tolbert, Oklahoma City 


Coogee 

James D. Barnett, Eugene 

Sidney Teiser, Portland 
Pennsylvania 

Philip Werner Amram, Philadelphia 

Charles F. C. Arensberg, Pittsburgh 

John Hampton Barnes, Philadelphia 

C. William Campbell, Pittsburgh 

H. A. Cottom, Uniontown 

Robert Dechert, Philadelphia . 

Albert Smith Faught, Philadelphia 
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Robert M. Fisher, Indiana 
Edward J. Fox, Jr., Easton 
Joseph P. Gaffney, Philadelphia 
William M. Hargest, Harrisburg 
Walter L. Hill, Scranton 

jf E. Hindman, Pittsburgh 

. Harry LaBrum, Philadelphia 
Artemas C. Leslie, Pittsburgh 
William B. McFall, Pittsburgh 
Churchill Mehard, Pittsburgh 
Frank B. Quinn, Erie 

Earl F. Reed, Pittsburgh 

Thomas B. K. Ringe, Philadelphia 
M. Louise Rutherford, Philadelphia 
William E. Schoyer, Pittsburgh 
Lewis H. Van Dusen, Philadelphia 
Charles S. Wesley, Philadelphia 
Allen Hunter White, Philadelphia 


Rhode Island 
James C. Collins, Providence 
Henry C. Hart, Providence 
Fred B. Perkins, Providence 
Clarence N. Woolley, Pawtucket 

South Carolina 
Thomas M. Boulware, Barnwell 
George E. Dargan, Darlington 
Frank B. Gary, Jr., Columbia 
Murdoch M, Johnson, Camden 
G. L. B. Rivers, Charleston 
Albert C. Todd, Greenwood 


Tennessee 
J. M. Peebles, Nashville 
Joe V. Williams, Jr., Chattanooga 
Texas 
Charles T. Butler, Beaumont 
. H. Gardner, Palestine 
Roy C. Ledbetter, Dallas 
Roy W. McDonald, Dallas 
Gordon Simpson, Tyler 
W. M. Sleeper, Waco 
R. G. Storey, Dallas 
Joseph A. Wickes, Austin 


Utah 
Calvin Behle, Salt Lake City 
Waldemar Q. Van Cott, Salt Lake City 
‘ Vermont 
Samuel H. Blackmer, Bennington 
Virginia 
James Randall Caton, Jr., Alexandria 
Whitewell W. Coxe, Roanoke 
George P. Grove, Arlington 
Brockenbrough Lamb, Richmond 
J. Lynn Lucas, Luray 
Lewis F, Powell, Jr., Richmond 
Hal C. Tyler, East Radford 
John Weymouth, Hampton 
William H. White, Jr., University 
Washington 
A. O. Burmeister, Tacoma 
E. N. Eisenhower, Tacoma 
J. Webster Hancox, Spokane 
Henry E. T. Herman Spokane 
Elwood Hutcheson, Yakima 
Guy E. Kelly, Tacoma 
Robert R. Pence, Spokane 
Antone E. Russell, Spokane 
O. B. Thorgrimson, Seattle 
West Virginia 
Leo Carlin, Morgantown 
Charles L. Estep, Logan 
Kent B, Hall, Wheeling 
Arthur F. Kingdon, Bluefield 
George W. McClintic, Charleston 
Selden S. McNeer, Huntington 
William B. Mathews, Charleston 
Clarence W. Meadows, Charleston 
Harry Scherr, Huntington 
W. G. Stathers, Clarksburg 
Buford C. Tynes, Huntington 
C. M. Ward, Beckley 
Wisconsin 
James E. Coleman, Milwaukee 
Z. S. Rice, Sparta 
John C. Warner, Milwaukee 
Edgar L. Wood, Milwaukee 
Marguerite K. Ashford, Honolulu, 
Hawaii 
Cesar Bengzon, Manila, Philippine 
Islands 
Enrique Igaravidez, San Juan, Puerto 
Rico 
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By-Laws of the American Judicature Society 


(Incorporated July 15, 1913) 
I. Membership. 

The Society shall consist of all persons who 
apply for membership or, on invitation, accept 
membership, and who pay the annual membership 
dues of Five Dollars. All members who pay more 
than Five Dollars in any year shall be known as 
Sustaining Members. 

Il. Directors. (Amended Nov. 20, 1928.) 

The Society shall be governed by its Directors, 
who shall be elected by the members to serve for 
one year. An election of Directors to fill vacancies 
may be held at any special meeting of members, 
the terms of those so elected to be until the next 
annual meeting. There shall be one hundred 
Directors. The Directors shall have power to elect 
officers of the Society and do all things necessary 
to the management of the Society, including ap- 
pointment of the Editor of its Journal. 

III. Officers. 

The officers shall be: President; three Vice- 
Presidents; Chairman of the Board of Directors; 
Secretary-Treasurer; and Assistant Secretary- 
Treasurer. The President shall be ex-officio a 
member of the Board of Directors, and shall pre- 
side at all meetings of the Society. The Vice- 
Presidents, in order of their election, shall suc- 
ceed the President when the office is vacant, and 
shall preside in his absence. The Chairman of the 
Board of Directors shall preside over meetings of 
the Board and shall appoint the members of all 
standing and special committees. The Secretary- 
Treasurer shall be custodian of the records and 
the funds of the Society and shall make such re- 
ports from time to time as the Directors may re- 
quire. The Assistant Secretary-Treasurer shall 
perform such duties as may be assigned to him by 
the Secretary-Treasurer, or by vote of the Board 
of Directors. 

IV. Committees. 

There shall be the following standing com- 
mittees of the Board of Directors: (1) Executive 
Committee, to consist of not less than three nor 
more than seven members. The Chairman of the 
Board and the Secretary-Treasurer shall be addi- 
tional ex-officio members of this committee. (2) 
Nominating Committee, to consist of three mem- 


bers. (3) Auditing Committee, to consist of three 
members. 
V. Meetings. (Amended Aug. 18, 1930.) 


The annual meeting of the Society shall be held 
during the month of May at a time and place to 


be fixed by the Chairman of the Board of Direc- 
tors; notice thereof shall be printed in the Journal 
of the Society. The Directors elected at the an- 
nual meeting held in December, 1929, shall continue 
in office until the annual meeting to be held in 
May, 1931. Immediately upon the adjournment of 
the annual meeting the Directors shall meet for 
the election of officers, the appointment of standing 
committees, and all appropriate business. Special 
meetings of the Society may be called on ten days’ 
notice in writing by the President, and special 
meetings of the Board of Directors on like notice 
by the Chairman of the Board. A special meeting 
of the Board may be called at any time by notice 
signed by any ten Directors. All meetings shall be 
held in the office of the Society unless otherwise 
designated in the call. 

VI. Disbursements. 

All moneys paid into the treasury of the Society 
shall be deposited in a bank approved by the Chair- 
man of the Board. All payments from the funds 
of the Society shall be by check of the Chairman 
of the Board, or the Secretary-Treasurer (or of 
the Assistant Secretary-Treasurer when expressly 
authorized thereto), countersigned by at least one 
member of the Auditing Committee. 

VII. Amendments. 

These by-laws may be amended by a majority 
vote of the Directors present at any regular meet- 
ing, or special meeting called for that purpose, 
notice of the proposed amendment having first been 
mailed to all Directors at least ten days before 
the day set for such meeting. 

VIII. Quorum. 

A quorum shall be: (1) for a meeting of mem- 
bers, annual or special, twenty members, including 
proxies; (2) for the Board of Directors, five 
Directors; (3) for committees, a majority of ap- 
pointed committee members. 

IX. Changes in Articles of Association. (Adopted 
Nov. 20, 1928.) 

Changes in the Articles of Association of this 
Society (in accordance with Sec. 34 of the Act 
entitled: An Act Concerning Corporations (IlIli- 
nois), approved Apr. 18, 1872, and in force July 1, 
1872) may be made by the Directors at any meet- 
ing, providing that notice of the intention to do 
so shall be embodied in the call for the meeting 
issued at least ten days in advance of the meeting. 
(Note: The Articles of Association specify the 
number of Directors, and otherwise are purely 
formal. ) 





Practitioners’ Course on New Federal Rules, Cleveland, 
July 21-23 


Readers interested in an intensive study of the new Federal Rules may register for 
attendance at six sessions to be held at Western Reserve University, Cleveland, on July 21, 
22 and 23, under the joint auspices of the University Law School and the American Bar 


Association. Among the preceptors will be the followi 
Advisory Committee: Chairman William D. Mitchell, 


members of the Supreme Court 
ecretary Edgar B. Tolman, Re- 


porter Charles E. Clark, Professors E. R. Sunderland and Wilbur H. Cherry, and Mr. 
Robert G. Dodge. See Am. Bar Assoc. Journal for June for full particulars. 





